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NATURE OF THE PROCEEDINGS.

Appellants have appealed from the interlocutory

order of the District Court of Arizona appointing Henry

S. McClusk'ey temporary receiver for the assets of the

Intermountain Building and Loan Association, a corpora-

tion organized under the laws of the State of Utah, and

transacting business in Arizona, said assets being situated

in the State of Arizona, and of which the United States

District Court had acquired constructive possession by

the filing of a complaint in Equity praying, among other

things, for the appointment of a receiver, and by the

issuance of its restraining order as against the appel-

lant association, enjoining it, its agents, etc., from re-

moving or disposing of its property then situated in the

State of Arizona.

Appellants also appeal from the order of said Dis-

trict Court, made on its own motion at the hearing for

the appointment of a temporary receiver, directing appel-

lant Malia to leave all property of the appellant associa-

tion, including all assets, books, records, files, money, and

everything else that belonged to said association, in the

State of Arizona, and not to remove them from the State

of Arizona.

ISSUES

The questions for determination by this Court are:

Did the United States District Court for the District

of Arizona err (a) in the appointment and selection of



Henry S. McCluskey as the temporary receiver for the

appellant association, it being a foreign corporation; and

(b) in issuing a restraining order on its own motion in

the premises?

The issues, therefore, presented to this Court by this

appeal are:

I. Can the appellant Association, consenting to the

appointment of a receiver and admitting the necessity

therefor, question the sufficiency of the complaint on the

ground that it lacks jurisdiction?

II. Does the appellees' Bill of Complaint in Equity

state a cause of action?

III. Can the State of Utah, in the exercise of its

police power, enact any law that will deny a citizen of

Arizona, who is a lien-holding creditor of an Utah cor-

poration, access to the United States District Court in

Arizona in a suit to preserve property within the State

of Arizona upon which the complainants hold a lien cog-

nizable in equity, and thus deprive the United States

District Court of applying recognized equitable remedies

for the correction of the wrong confessedly done to the

citizens of Arizona?

IV. Did the United States Court for the Federal

District of Arizona abuse its discretion in the appoint-

ment and selection of Henry S. McCluskey as the tem-

porary receiver in the pending cause?



V. Did the Court abuse its discretion in issuing

its restraining order on its own motion to prevent J. A.

Malia from removing the property already in its construc-

tive possession, from the jurisdiction of the Court?

VI. Assuming, but by no means conceding, that

J. A. MaHa has any standing in this Utigation, does the

record show that he is a fit and proper person to adminis-

ter the affairs of the appellant Association in the state

of Arizona, and preserve and protect the property of the

corporation in Arizona, upon which appellees herein,

and others similarly situated, have a contract lien cog-

nizable in equity?

INTRODUCTORY STATEMENT

(All italics in this brief ours, unless otherwise stated)

In view of the record and admissions contained in

appellants' pleadings and brief, there are but three rea-

sons assigned why the decision of the District Court should

be reversed:

1) That the court has no jurisdiction of the subject

matter

;

2) That it abused its discretion in selecting Henry

S. McCluskey as Receiver;

3) That it abused its discretion in entering the

order restraining the said J. A. Malia from removing the

property and assets of the appellant association from the

State of Arizona.



Appellants have admitted that the affairs of the

appellant association should be administered by some

judicial officer,—unless the court declines to preserve and

protect the property of the appellant association situated

in the state of Arizona, and on which it is admitted by

the appellants that the appellant association executed

a contract lien that from its very nature is cognizable in

equity.

No contention is made that the gentleman selected

by the court as temporary receiver is not honest and

capable of fulfilling the trust reposed in him to preserve

and protect the assets of which the court has constructive

possession and which by its order it committed to his

care.

The appellants also admit the insolvency of the ap-

pellant association (appellants' brief p. 8) and the mis-

management by its officers who were in control up to the

time of the seizure of the assets by the appellant Malia,

and Appellant Malia admits that it was conducting its

business illegally and in violation of its Articles of In-

corporation and By-laws and pursuing a plan that was

injurious to the interests of its stockholders and these pe-

titioners, and that he was satisfied that its affairs were

in an unsafe condition; that he had notified the corpora-

tion and its directors and that they did not amend their

course (Tr. pp. 225-226).

It is also admitted by the appellant association (which

admission under the circumstances of this case is binding



upon the appellant Malia), that prior to the 24th day of

May, 1933, the information had been furnished Malia

that this suit was pending. (Tr. p. 67, 68). He was

therefore charged with knowledge of all that he might

have obtained by a proper inquiry. Nowhere does he

excuse his laches in not taking steps from that date until

the 17th day of March, 1934, to take any measures to

protect the creditors of the corporation and these appel-

lees and other lienholders that were similarly situated.

Construing his pleading under the rules of equity

pleading, they are in effect an admission that he knew

of this condition prior to the 24th day of May, 1933, and

that he took no steps to remedy the evils of which he

was cognizant.

His own pleadings admit that he had this informa-

tion on the 24th day of August, 1933, and on September

13, 1933, but that he took no steps to interfere in the

affairs of the appellant association for the protection

of these appellees and others similarly situated, holding

liens upon the assets of the appellant association in the

state of Arizona until March 17, 1934 (Tr. p. 248).

Appellant association also admits that the statements

filed in these proceedings are true copies of records taken

from the office of Malia (Tr. p. 147) and these records

not only disclose that the appellant association is in-

solvent, but the amounts that it obligated itself to pay

in interest were in excess of any sum which it could pos-

sibly collect in interest, and that as a consequence thereof



all the dividends it paid to its stockholders were paid

while it was insolvent, and that the salaries of its em-

ployees, together with its other expenses, were paid, while

it was insolvent, from the assets which it had solemnly

agreed to hold intact as security for its investors.

In the complaint filed by the intervenors Smoot,

appears the allegation that the corporation that controls

the appellant association through the ownership of stock,

is the First National Building and Loan Association, (Tr.

p. 178) now defunct and in the hands of the Superintendent

of Banks of Arizona. (Tr. pp. 255, 256).

On September 26, 1933, J. A. Malia filed a petition

for leave to intervene. (Tr. pp. 194-209), which petition

was opposed by plaintiffs and intervenors (Tr. pp. 210-

213), and the petition for leave to intervene was denied

by the Court on November 22, 1933. (Tr. pp. 209-211).

At the hearing on September 26, 1933, of defendant

association's motion to dissolve restraining order and to

amend restraining order, an Exhibit was introduced by

the plaintiffs, and not rebutted by the defendant, showing

that the purchase and merger of control of six building

and loan associations controlled by Mark E. Waddoups,

including the defendant association, under one manage-

ment; that the home office had been located at Phoenix,

Arizona; that the main office would be at 106 South Cen-

tral Avenue; that one of the six companies to be merged

was "The Intermountain Building and Loan Associa-

tion, of Utah, zvith home offices formerly in Salt Lake
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City;" That all department heads had been brought to

Phoenix, and all funds would be handled through Phoenix

Banks, and all clearings done through the Phoenix office.

The exhibit also showed: "The merging of the building

and loan associations and transfer of the home offices

of all of them to Phoenix"; and that "The combined

paid in capital and surplus of these companies June 1, the

date of the last report to the bank examiner, was $8,050,-

000." (Tr. pp. 185-193).

That said motion to dissolve restraining order and

to amend restraining order was denied by the Court on

January 3, 1934. (Tr. pp. 212-213).

That neither the defendant association nor J. A,

Malia appealed from the orders denying the petition of

J. A. Malia for leave to intervene and the defendant as-

sociation's motion to dissolve the restraining order and

to amend restraining order.

In the petition for leave to intervene filed by appel-

lant J. A. Malia on September 26, 1933, it clearly appears

that he relies upon the statute of Utah containing the

provisions : "The Bank Commissioner may within five

days after the service of such notice upon him take pos-

session of such bank, in which case no further proceedings

shall be had upon such application for the appointment

of a receiver * * * ."

This likewise appears in his petition filed March 23,

1934, amended March 31, 1934, wherein he attaches to



and makes a part of such petitions, true and correct copies

of Chapter 2 of Title Banks and Banking, as contained in

the Revised Statutes of Utah, 1933, (Tr. pp. 215, 225)

which contains the provision

:

" * * * The Bank Commissioner may within five

days after service of such notice upon him take pos-

session of such institution in which case no further

proceedings shall be had upon such application for

the appointment of a receiver * * * ."

Prior to May 24, 1933, the said Malia had informa-

tion as to all the contents of the Bill of Complaint filed

by appellees herein (Tr. pp. 67-68). It further appears

that on the 28th day of August, 1933, and on the 13th

day of September, 1933, he made written demand upon

the appellant association to return the books, files and

records of the appellant association to Utah, and that

he was notified of the existence of the restraining order

preventing the appellant association from so returning

them. (Tr. p. 207).

The second petition for leave to intervene by J. A.

Malia appears in the Transcript of Record on pages 214

to 218 (Amended March 31, 1934, Tr. pp. 224-233).

Nowhere in this petition or in the amendment is it dis-

closed that the defendant corporation is insolvent. In the

amended petition for leave to intervene filed March 31,

1934, the said Malia admits that prior to the 17th day of

March, 1934, he was of the opinion that the defendant

corporation was conducting its business illegally and in



10

violation of its Articles of Incorporation and By-Laws,

and pursuing a plan that was injurious to the interests

of its shareholders and these petitioners, and that from

his examination of the affairs of said association he be-

came and was satisfied that its affairs were in an unsafe

condition. (Tr. p. 225).

He does not disclose when he reached this opinion

or when the information reached him upon which it was

based. He states that he notified said association and

its directors or managers of his opinion and determination

and states that said association did not immediately or

at all amend its course or put its affairs on a safe basis

(Tr. pp. 225-226). But he nowhere discloses when this

notice was given.

Appellants admit that Malia "seized said corporation

and its assets, books, documents and records," (Tr. p.

251) all of which were covered by the restraining order

of the District Court, claiming that Malia did so under

color of right as bank commissioner of Utah, and do not

deny the intention of removing the property belonging

to said association from the jurisdiction of the District

Court of Arizona.

Appellants admit that J. A. Malia has failed, ne-

glected and refused heretofore to take any action to pro-

tect the investors in said association. (Tr. p 251) ; admit

that prior to the 17th day of March, 1934, J. A. Malia

knew the affairs of the association were unsatisfactory

(Tr. p. 252) ; deny the allegations of Paragraph XH of
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the petition (Tr. p. 238) that it was the purpose of J.

A. Malia to take the property out of the jurisdiction of

this court, ahhough it is shown that J. M. Knapp, whom

Malia had put in charge of the Intermountain Building

and Loan Association's affairs in Arizona (Tr. p. 231)

had been (in 1930) an auditor of the company for a

period then of seven years, and was to continue as repre-

sentative of the company in Utah, but admit in Para-

graph XIII of their answer (Tr. p. 253) that the assets

of this association in the possession of said Malia as bank

commissioner of the state of Utah "would not be under

the supervision of this Honorable Court".

Appellants admit that MaHa on the T7th day of

March, 1934, took possession of the business and property

of the appellant association, but does not allege any of the

facts which gave him any right to take such possession.

On the 4th day of April, 1934, the appellees filed a

supplemental petition for the appointment of a temporary

receiver and for order to show cause thereon, based upon

the pleadings, records, affidavits and other papers filed

in the case, together with admissions of counsel for ap-

pellant association and the proposed intervenor made in

open court on the 2nd day of April, 1934, and upon the

circumstances arising and/or discovered subsequent to

the filing of the appellees' complaint, all of which showed

an imperative necessity for the immediate appointment

of a receiver (Tr. pp. 233-242) ; in which they alleged that

J. A. Malia, purporting to act as Bank Commissioner of
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the state of Utah, on the 17th day of March, 1934, forcibly

entered upon the premises of the appellant association

to seize the books, papers, records, documents and assets

of the appellant association for the purpose of depriving

the Court of control and jurisdiction over same, and that

on March 17, 1934, the appellant association herein, in

violation of the order of the Court and in contempt of said

Court, suffered and permitted the said J. A. Malia to

take possession and control of all of the assets of the ap-

pellant association in its possession in Arizona; that this

was done over the protest and contrary to the advice of

the solicitors and counsel of the appellant association who

sought to protect the possession of this court, and that

said action was taken by the appellant association after

being fully informed by its counsel that said action was

in contempt of court (Tr. p. 235).

A. J. Bruneau, one of the officers of said appellant

association, endeavored to protect the possession of the

court and prevent the violation of the restraining order

hereinbefore referred to and the seizure of the assets of

the association, that would render any judgment of the

District Court of Arizona or of this Court nugatory, and

he was thereupon summarily removed from office by

the appellant association and deprived of any control over

the assets, books, records, files, papers and documents of

the defendant.

That on April 2, 1934, the appellant association ap-

peared in court by its counsel, Charles L. Rawlins, Esq.,

and R. G. Langmade, Esq., and said J. A. MaHa, claim-
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ing to act as Bank Commissioner of Utah appeared in

court by his attorneys, Moore & Shimmel, the plaintiffs

appearing by their attorneys Elizabeth G. Monaghan, and

Thomas W. Nealon, Esq., and all parties being before

the court, all of the attorneys representing each of the

parties agreed and admitted in open court that it was

necessary for the preservation of the assets of the appel-

lant association that the same be put in control of some

person other than the appellant association for the preser-

vation of said assets and property (Tr. p. 236).

In the supplemental petition for Receiver, appellees

set up that J. A. Malia in his petition to intervene filed on

or about the 26th day of September, 1933, made the fol-

lowing allegations that:

"did, on the 28th day of August, 1933, and again

on the 13th day of September, 1933, make a written

demand upon the president and directors of said

Association to return forthwith to the State of Utah,

the books, files and records of said Association, and

that in response to said demand, the officers of said

Association have advised your petitioner that they

are unable to comply with said demand for the rea-

son that a restraining order has issued out of this

Court restraining them from complying with such

demand." (Tr. pp. 237-238).

And appellees alleged as follows:

"That said J. A. Malia has failed, neglected and

refused heretofore to take any action to protect the

investors in said Association, although he was fully
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informed, or by reasonable diligence could have been

informed, of the unsafe and unsound condition of

the said defendant corporation; and despite such

knowledge as to the unsafe and unsound condition

of said defendant corporation, said J. A. Malia, did,

in his petition for intervention filed on the 26th

day of September, 1933, assert:

'That the Intermountain Building and Loan As-

sociation, defendant herein, since 1921, has con-

ducted a successful building and loan business

throughout several states of the Union under the

Supervision of the Bank Commissioner of the

State of Utah.'" (Tr. p. 238).

This allegation, appearing on page 238 of the Tran-

script of Record in paragraph XI, is admitted by the ap-

pellant association and by Malia in the following language

in paragraph XII of their Answer and objections to the

above mentioned pleading (which answer and objections

appear on pages 246 to 261 of the Transcript of Record

and are sworn to by J. A. Malia and by M. E. Waddoups),

to-wit

:

"Defendants admit the allegations of Paragraph

XI of the petition, except that they deny that on the

26th day of September, 1933, or at any time prior to

the 17th day of March, 1934, said MaHa was fully in-

formed, or by reasonable diligence could have been in-

formed, that the affairs of this defendant Association

were in such unsafe and unsound condition as to

justify him, in his official capacity as aforesaid, in

taking possession of its business and property, as

i
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provided by the laws of the state of Utah, ahhough

they admit that prior to the 17th day of March, 1934,

he, the said Alalia, knew that the affairs of this de-

fendant Association were unsatisfactory, and there-

upon and thereafter has carried on an investigation

of said Association and its properties and has caused

a complete examination and audit of its records to

be made, and has conferred with the building and

loan officials of the five other states in which the

said Association has operated and which said offi-

cials have supervision of said Association as an operat-

ing association in their states and have supervision

of three other affiliated associations which have in-

terlocking stock holdings with this Association, and

which it was necessary to investigate in order to de-

termine the value of the assets of this Association.

The said interlocking relations present a problem

which can and should be worked out by the building

and loan officials having supervision of said Associa-

tion in the interests of the investors in this association

and in the interests of economy in handling said mat-

ters, and which problem cannot be effectively or

efficiently or economically worked out by receiver-

ships in this and in the other jurisdictions in which

this said Association has operated." (Tr. pp. 251-252).

On page 10 of the Transcript of record it appears

that the amount required to purchase one of these "In-

stallment Savings Certificates", calculated on a $1000.00

certificate, if paid monthly, is $5.50 per month for 126

months, or a total of $693.00, and the corporation binds

itself to pay at the end of said 126 months, the sum of

$1000,00 therefor. This means that it obligates itself to
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pay $307.00 interest for the use of the $693.00 for an

average time of approximately five years, or an average

of $61.40 per year as interest, or almost nine per cent

(exact figures 8.84%). It appears from the record (Tr.

pp. 155-156) that the first $30.00 received as payments on

each $1000.00 certificate was paid out as commission to

the agents of the corporation for securing the loan from

the certificate holder, and if we add this sum to the

$307.00, then the total cost of the money is an average

of $67.40 per year to the association, or a fraction over

10%. Under the laws of the state of Arizona, where

the bulk of these loans have been made, 10% interest was

the maximum that could be collected upon any loan (8%

since June, 1933), and it is common knowledge that safe

loans could not, during this period of time in which this

association has been in existence, be placed at a greater

interest rate than 8%. It is clear therefore, that this

association had agreed to pay in interest to each of the

lienholders and all persons similarly situated, more in-

terest than it could possibly have received back from the

loans made by the corporation. As all of these records

were in the hands of Malia, he knew these facts, and he

was charged with the information that was in his office

and which it was his duty to have.

He also had information that this corporation, and

its associated organizations, (Waddoup's controlled or-

ganizations, Tr. p. 192) had upon their payroll 800 per-

sons (Tr. p. 192). It is safe to assume that each of these

employees received compensation in excess of $1,000.
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per year, or in excess of $800,000 per year, and that ap-

proximately thirty per cent of this was charged to this

corporation. (This is assuming that salaries were pro-

portioned to the gross assets of the allied corporation, Tr.

p. 132, and page 187). Therefore, we have from this

one source alone expenses aggregating nearly ten per cent

upon the loans and contracts which the corporation had

made. In addition thereto, it had all the expenses of in-

terest, collections, real estate expense, and various other

items of overhead, and as we have shown hereinabove

(p. 16) that the cost of the money which they re-

ceived from all certificate holders, including the commis-

sion to agents for securing such loans, was in excess of

ten per cent, it necessarily follows that all these expenses

were paid out of funds that were not derived from any

source of income properly applicable for that purpose

and that the effect of such payments was to increase the

liability of the corporation over its assets to the amount

paid out for these and other expenses.

It is also clear, from the above, that the dividends

paid by appellant corporation were not paid from profits,

and as these dividends show by the record to have been

approximately $418,649.50, (Tr. pp. 129, 133, 137) the

corporation was becoming more and more insolvent, the

more business it did, and the longer it continued in busi-

ness.

Malia, with full knowledge of these facts, took no

steps to protect those persons whom it was his duty to

protect.
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Moreover, Malia now charges that the contracts ap-

pellant association made with these lienholders and others

similarly situated to secure the payment of their "Install-

ment Savings Certificate", were ultra vires. If so, he was

very negligent in his duties not to have stopped these

wrongful acts, and therefore is not a fit person to have

charge of the assets of the corporation.

On the 10th day of April, 1934, in open court the

following admissions were made by counsel for appellant

association and J. A. Malia, (Tr. pp 280-281) :

1. That on the 17th day of March, he (J. A. Malia)

took possession of the association and all of its assets,

including those in Arizona.

2. That defendant corporation prior to the 17th

day of March, 1934, was conducting its business irregu-

larly and in violation of its Articles of Incorporation and

By-Laws, as shown by the pleadings in the proposed in-

tervention, and that those pleadings also disclose that

defendant was pursuing a plan injurious to its stock-

holders.

3. That said J. A. Malia, as Bank Commissioner

of Utah, made an examination of the affairs of defendant

and found that they were in an unsafe and unsound con-

dition, f

4. That he so notified the corporation, its directors

and managers.
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5. That J. A. Malia is proceeding to liquidate the

affairs of the defendant corporation.

6. That since the 17th day of March, 1934, there

has existed a necessity for the administration of the affairs

of the defendant corporation, by J. A. Malia or some

judicial officer.

7. That J. A. Malia, as Bank Commissioner of

Utah, filed a petition for leave to intervene herein about

the 26th day of September, 1933.

8. That within five days after he had notice of this

proceeding he did not take possession of the assets of the

defendant nor take any proceedings to reduce them to

possession.

9. That the reports filed in his (Malia's office,

together with the examinations he (Malia) was authorized

to make, and did make, contained full information as to

the status of the affairs of defendant corporation.

10. That all books, records and assets of the defend-

ant corporation within its control had all been surrendered

by the defendant to the custody of the Bank Commissioner

of Utah, and that the defendant had relinquished all con-

trol over them, prior to the time of the filing of the peti-

tion in intervention here. (By J. A. Malia on March 23,

1934.)

11. That checks were drawn by J. A. Malia or his
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agent on the defendant's bank account and payments

thereof refused by the Valley Bank.

12. That the assets and records of the defendant

were delivered to J. A. Malia over the protest of A. J.

Bruneau, Treasurer and General Manager of defendant.

13. That all of such acts were done with full knowl-

edge of these proceedings being pending in this court, in-

cluding the restraining order.

Charles L. Rawlins, Esq., at that time testified (Tr.

pp. 281-284) that he was on the 17th day of March, 1934,

attorney for the defendant corporation; that up to the

morning of the hearing (Apr. 10, 1934), he did not have

any notice of the selection of any other attorney to take

his place; that on the 17th day of March he called at the

office of the defendant corporation and found J. A. Malia,

or his agents, had taken possession of the books, records

and assets of the defendant corporation; they purported

to be in possession and had their seals all over the institu-

tion. The sheriff had been there and had been run out.

Mr. Malia was in there. Mr. Van Dam was there. There

were five or six other people, associates of Waddoups in

there. Mr. Bruneau and his son were there. He called

the attention of Mr. Van Dam to the injunction in the

Federal Court and Mr. Van Dam said to him that he knew

there was one but didn't know what it contained, and said

"you needn't worry about me. I am not going to violate

any federal court injunction. Nobody is going to violate

it at my advice." Malia was sitting there. The next day
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this injunction business was up there again. Witness ad-

vised. "I told Mr. Waddoups in the presence of Mr. Bru-

neau and others that I didn't care what he did, but he cer-

tainly should not violate that injunction. He gave his

solemn promise he wouldn't do it."

Witness testified that the next morning he and Bru-

neau were talking and stopped at the desk, and that he

again warned Waddoups not to do it and said "I don't

care what takes place, but remember, Waddoups, I am

telling you not to do it. That is all now I owe you on it

and I am going to tell you. And I didn't know it had been

turned over until the morning of the 30th, and from my

recollection it was turned over on the 27th or earlier than

that. Mr. Langmade came in my office and told me that

Mr. Waddoups had finally told him he had turned it all

over to Malia and that he (Malia) had gone back to

Utah." (Tr. pp. 281-283.)

There was no cross-examination of the witness, and

further testimony offered. (Tr. p. 284.)no

Whereupon the Court, on his own motion, entered

an order directing Mr. Malia to leave all the papers,

records, files and the property of the Building and Loan

Association in the State of Arizona and not remove them,

and said order went to all assets, books, records, files,

money and everything else that belonged to the asso-

ciation ; that they be not removed from the state, until the

disposition of the matter or further order of the Court.
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Mr. Van Dam, counsel for Mr. Malia hereupon

stated : "It will be cheerfully complied with, your Honor."

(Tr. pp. 284, 285.)

Thereafter, having taken the matter under considera-

tion, (Tr. p. 268) the Court denied the application of J.

A. Malia to intervene (Tr. p. 269) and entered its order

appointing a receiver pendente lite. (Tr. p. 270).

The said Receiver qualified and gave bond, which

was approved by the Court. (Tr. pp. 276, 277.)

The appellants filed their petition for appeal (Tr. pp.

288-289) and filed an assignment of error (Tr. pp. 290-

292). The Court entered a modified order allowing ap-

peal with supersedeas (Tr. pp. 293, 294). The super-

sedeas and cost bond was approved and filed. (Tr. pp.

294-297.)

BRIEF OF ARGUMENT

I.

Appellants having failed to urge in the trial court

that the appellees' bill of complaint lacked equity or that

appellees have an adequate remedy at law, the objection

was waived and cannot now be asserted.

Pusey & ]ones Co. v. Hanssen, 261 U. S. 491 ; 43 S.

Ct. 454;67L. ed. 763.

Brown, Bonnell & Co. v. Lake Superior Iron Co., 134

U.S. 530; 33 L. ed. 1021.

1 Daniell's Chancery Practice, 550.

Mitchell V. Mauer, 69 Fed. (2d) 233.



23

II.

Instruments set up in appellees' bill of complaint

create the relation of debtor and creditor between the

association and certificate holders.

Barrymore v. Kemp, 69 Fed. (2d) 335.

III.

Calling instrument "stock" where its terms create a

definite promise to pay, does not destroy the relation of

debtor and creditor.

In re National Building Loan & Provident Associa-

tion, 12 Del. Ch. 93.

Bettle V. Republic Sav. & Loan Assn., 71 N. J. Eq.

613; 64 Atl. 176.

Guaranty Building & Loan Association of Los An-

geles, 49 Fed. (2d) 776.

Endlich, Building and Loan Associations, Section 56.

Oulton V. Savings Institution, 84 U. S. 109.

IV.

The agreement to retain mortgages as security for

the payment of the certificate created a valid, equitable

lien.

Wilson V. Parvin, 119 Fed. 652, and cases cited there-

in.

Burt V. Rattle, 31 Ohio St., 116.

White Water Valley Co. v. Vallette, 62 U. S. 414; 16

L. ed. 154.

Hauselt & Korn v. Harrison, 105 U. S. 401; 25 L.

ed. 1075.
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Walker v. Brown, 165 U. S. 654; 41 L. ed. 865.

Pomeroy's Eq. Jur., Vol. 3, Sec. 1235.

Virginia Corporation v. United States, 22 Fed. (2d)

38, and cases cited therein.

Owens V. Continental Sup-ply Co., 71 Fed. (2d) 862.

V.

Association cannot plead that it is beyond its powers

to create a lien to secure the repayment of money borrowed,

when it retains the money loaned upon the strength of

the security.

Blair v. Chicago, 201 U. S. 400; 50 L. ed. 801.

Union National Bank of Saint Louis v. Matthew, 98

U. S. 621; 25 L. ed. 188.

Seg. Stat, and Const. Constr. 73.

Fritts V. Palmer, 132 U. S. 282^ 33 L. ed. 317.

Leon V. Citizens' Bldg. etc., Assn., 14 Ariz. 294; 127

Pac. 721.

Rankin v. Emigh, 218 U. S. 27; 54 L. ed. 915.

Woods' Field, Priv. Corp. 355.

Hitchcock V. Galveston, 96 U. S. 341 ; 24 L. ed. 659.

Ohio and Mississippi Railway Co. v. McCarthy, 24

L. ed. 693 ; 96 U. S. 258.

VI.

Ultra Vires must be pleaded and cannot be raised for

the first time upon appeal.

Ohio and Mississippi R. R. Co. vs. McCarthy; 24 L

ed. 693 ; 96 U. S. 258.

Lloyd vs. Chapman, 93 Fed. 599.

Arizona Life Ins. Co. vs. Lindell, 15 Ariz. 471; 140

Pac. 60.

Thompson on Corporations, Sec. 3254.
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VII.

A corporation, whether it be a building and loan as-

sociation or otherwise, has the implied power to borrow

money and to give security therefor, in the absence of any

express provision to the contrary in its charter or the

statutes under which it is created.

Fidelity Trust Company v. Louisville Gas Co., Ill

A. S. R. 302.

Susquehanna Bridge and Bank Co., v. The General

Insurance Co., 56 Am. Dec. 740.

Bardstown and Louiseville Railroad Company v. Met-

calfe, 81 Am. Dec. 541, and cases cited therein.

Bohn V. Boone Building and Loan Association, 124

A. S. R. 263.

14A C. J. p. 256, Section 2089.

4 R. C. L. 365, par. 23, note 10.

9 C. J. 953, par. 65 and 66.

Thompson on Building Associations, (2d) Ed. 275

et seq.

VIII.

Articles of incorporation of appellant association con-

tain express authority to borrow money and issue certi-

ficates and other secui'ity therefor. The statutes of Utah

contain affirmative authority for the corporation to bor-

row money and to give security.

Article V of Articles of Incorporation of Appellant

association

;

12-2-16 Revised Statutes of Utah, 1933;

7-5-5 Revised Statutes of Utah, 1933.

IX.

A receiver or statutory liquidator under no circum-
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stances has rights or equities superior to those of existing

Henholders.

Ellery v. Cumming, (Ariz.) 14 Pac. (2d) 709, at 710.

Scott V. Armstrong, 146 U. S. 499; 13 S. Ct. 148; 36

L. ed. 1059.

Riches v. Hadlock, IS Pac. (2d) 283 (Utah).

Arizona Corporation Commission v. California In-

surance Co., 28 Ariz. 128; 236 Pac. 460.

Hammons v. Grant, 26 Ariz. 344; 225 Pac. 485.

X.

The sovereign alone can object to the exercise of

power of a corporation to execute a contract, and such

contracts are valid until assailed in a direct proceeding

instituted for that purpose and may not be assailed in a

collateral proceeding.

Blair v. Chicago, 201 U. S. 400; 50 L. ed. 801.

Union National Bank of Saint Louis v. Matthew, 98

U. S. 621; 25 L. ed. 188.

Seg. Stat, and Const. Constr. 73.

Fritts V. Palmer, 132 U. S. 282; 33 L. ed. 317.

Leon V. Citizens Bldg. etc. Assn., 14 Ariz. 294; 127

Pac. 721.

Rankin v. Emigh, 218 U. S. 27; 54 L. ed. 915.

Woods' Field, Priv. Corp. 355.

Hitchcock V. Galveston, 96 U. S. 341 ; 24 L. ed. 659.

Ohio and Mississippi Railway Co. v. McCarthy, 24

L. ed. 693; 96 U. S. 258.

XI.

Appellants are estopped, by reason of limitation and

laches.
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Art. Ill, Title 104, Chapt. 2, Sec. 22, Revised Statutes

of Utah, 1933.

Sec. 2062, Revised Code of Arizona, 1928.

Ohio and Mississippi Railway Co. v. McCarthy, 24

L. ed. 693 ; 96 U. S. 258.

XII.

Appellant association is not a true or mutual building

and loan association, but is a "savings and loan or invest-

ment business on the building society plan."

XIIL

Where a defendant corporation has mingled funds

received from property in which plaintiffs have a special

property with other funds, the court will appoint a re-

ceiver.

Primeau v. Granfield, 184 Fed. 480.

Brennan v. Tillinghast, (C. C. A. 6th,) 201 Fed. 609.

XIV.

The police power of a state does not extend beyond

its physical boundary.

Hess V. Reynolds, 113 U. S. 73.

Hyde v. Stone, 20 How. 170-176.

Hilton V. Guyot, 159 U. S. 113, 16 S. Ct. 139; 40 L.

ed. 95.

United States v. DeWitt, 76 U. S. 31 ; 19 L. ed. 593.

The Mayor, Alderman and Commonalty of the City

of New York v. George Metz, 11 Peters 101 ; 9 L.

ed. 648.

Gibbons v. Ogden, 9 Wheat. 3, 6 L. ed. 23.

£lson V. Mtg. Bldg. & Loan Assn., 4 Fed. Supp. 779;

affirmed in
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Commonwealth of Pennsylvania v. Williams, 72 Fed.

(2d) 509, (C. C. A. 3rd).

XV.
The matter of the regulation and control of a building

and loan association is based on the exercise of police

power by the state.

Union Savings & Inv. Co. v. District Court, 140 Pac.

221; (Utah).

Noble State Bank v. Haskell, 219 U. S. 102; 55 L.

ed. 112.

Shallenberger v. First State Bank of Holstein. 219

U. S. 109; 55 L. ed. 117.

Engel V. O'Malley, 219 U. S. 127; 55 L. ed. 128.

Assaria State Bank v. Dolley, 219 U. S. 120; 55 L
ed. 123.

Ohio and Mississippi Railway Co. v. McCarthy, 24

L. ed. 693 ; 96 U. S. 258.

State Savings & Com' I Bank v. Anderson, 132 Pac.

755. (Calif.).

XVI.

The jurisdiction of a Federal Court cannot be limited

by any state statute.

Copper Queen Consol. Mining Co. v. Jones et al., 237

Fed. 131, and cases therein cited.

Harrison v. St. Louis & San Francisco R. Co., 232

U. S. 318; 58 L. ed. 621.

Commonwealth of Pennsylvania v. Williams, 72 Fed.

(2d) 509; (3rd C. C. A.).

Elson V. Mortgage Building and Loan Association, 4

Fed. Supp. 779.

Section 24, Judicial Code (28 U. S. C. A. Sec. 41).

National Surety Co. v. State Bank, 120 Fed. 593.
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Leadville Coal Co. v. McCreery, 141 U. S. 475; 35

L. ed. 824.

XVII.

The amendment of a statute by substituting the

word "may" for the word "shall", requires that the statute

be construed in its permissive sense.

Brewster v. Gage, 280 U. S. 327; 50 S. Ct. 115; 74

L. ed. 457.

Malley v. Howard, 281 Fed. 363 (C C. A.).

Connolle v. Norjolk & W. Ry. Co., 216 Fed. 823.

State ex rel Mitman v. Board of County Commission-

ers of Green County, 113 N. E. 831.

State ex rel Methodist Childrens Home Assn. of

Worthington v. Board of Education, etc., 138 N. E.

865 (Ohio).

Terre Haute & /. R. Co. vs. Indiana, 194 U. S. 579;

24S. Ct. 767; 48 L. ed. 1124.

Thompson v. Roe ex dem Carroll, 22 How. 422; 16

L. ed. 387.

Johnson v. United States, 225 U. S. 405 ; 32 S. Ct.

748; 56L. ed. 1142.

XVIII.

The Utah statutes require the Bank Commissioner

to exercise his authority to tal^e possession of an institu-

tion within his jurisdiction within five days after notice

that suit has been filed.

Sec. 13, Chap. 23, Session Laws of Utah, 1921.

XIX.

Amendment in the 1933 Revised Statutes of Utah,
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requiring bank commissioner to exercise his rights within

five days applies to pending suits.

88-1-15, Revised Statutes of Utah, 1933.

7-2-2 Revised Statutes of Utah, 1933.

7-2-5, Revised Statutes of Utah, 1933.

XX.

No person has any vested right in procedure or even

in a remedy, where the state by its constitution, retains

the right to aher, or amend, or repeal the remedy, unless

such person were denied an adequate remedy at law.

Campbell v. Iron Silver Mining Co., 83 Fed. 643,

(8th C C A.).

88-1-5, Revised Statutes of Utah, 1933.

Sturges V. Crownshield, 4 Wheat. 122 ; 4 L. ed. 424.

Edwards v. Kearzey, 96 U. S. 595 ; 24 L. ed. 793.

Gibbes V. Zimmerman, 290 U. S. 326; 78 L. ed. 342

6 R. C. L. 347, et seq.

XXI.

The vesting of title, where it is given by statute, in a

statutory receiver or liquidator, gives him no rights in a

foreign jurisdiction other than to maintain or defend

actions.

Riches V. Hadlock, 15 Pac. (2d) 283.

XXII.

The appellant association has not been dissolved and

appellant Malia is not its statutory successor.

Sec. 1, Chapt. 8, Laws of 1933 (Utah).

First National Bank of Bethel v. National Pahquio-

que Bank, 14 Wall 383; 20 L. ed. 840.



31

7-2-18 Revised Statutes of Utah, 1933.

7-2-20 Revised Statutes of Utah, 1933.

7-2-3 Revised States of Utah, 1933.

XXIII.

The Utah Court recognizes the right of a lienholder

to maintain a suit with all equitable remedies against a

building and loan association, for all other purposes than

the absolute dissolution thereof.

Union Savings and Investment Company v. District

Court, 140 Pac. 221 ; 44 U. 397. (paragraph num-
bered 11, on page 226).

XXIV.

The Utah courts do not hold that the bank commis-

sioner of Utah has title or has powers equal to those of a

chancery receiver.

Riches v. Hadlock, IS Pac. (2d) 283.

Sterrett v. Second National Bank, 159 C. C. A. 55;

246 Fed. 753; 3 A. L. R. 256; affirmed 248 U. S.

73; 63 L. ed. 135.

Montgomery Bank & T. Co. v. Walker, 181 Ala. 368;

61 So. 951.

7-2-2 Revised Statutes of Utah, 1933.

XXV.

It rests in the discretion of the court appointing the

receiver whether the assets within its jurisdiction shall be

distributed under its own direction or shall be transmitted

to the domicilary receiver.

XXVI.

The court which first acquired constructive posses-
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sion of the property in dispute by the fihng of the bill, is

entitled to retain the same against all persons.

Harkins v. Brundage, 276 U. S. 36; 72 L. ed. 457.

Palmer v. Texas, 212 U. S. 118; 53 L. ed. 435.

Mitchell V. Mauer, 69 Fed. (2d) 233 (C. C. A. 9th).

XXVII.

Full faith and credit clause of Federal Constitution

not involved.

Clark V. Williard, et al, 292 U. S. 112; 78 L. ed. 1160.

Riches v. Hadlock, 15 Pac. (2d) 283 (Utah).

XXVIII.

Federal Court has jurisdiction for the purpose of ap-

pointing a receiver of a foreign corporation, when the facts

justifying the appointment are sufficiently pleaded.

Rogers v. Guaranty Trust Co. of New York, 288 I J.

S. 123; 77 L. ed. 652.

Williamson vs. Missouri-Kansas Pipe Line Co., 56

Fed. (2d) 503.

Palmer vs. State of Texas, 212U.S.118;53L. ed. 435.

Scattergood v. American Pipe & Construction Co.,

249 Fed. 23 (3rd C. C. A.).

Johnson v. Southern Building & Loan Assn., 99 Fed.

646.

Fudicker v. Louisiana Loan & Inv. Co., 13 Fed. (2d)

920.

Matter of American Bonding Co., 61 Fed. (2d) 875,

(7th C. C. A.) affirmed by Supreme Court 289 U.

S. 169, 77 L. ed. 1100.
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Kynerd v. McCarthy, et al., 3 Fed. (2d) 32; (5th

C. C A.).

Cunningham v. Norton, 125 U. S. 77; 8 S. Ct. 804;

31L.ed.624.

Universal Inv. & Tr. Co. v. Stoneburner, 113 Fed.

251, (4th C. C. A.).

Clark on Receivers, Vol. 1, Sections 151, 152, 153.

Ward V. Central Trust Co. of III., 252 Fed. 127; (7th

C. C. A.).

Sage V. Memphis, etc. Ry., US U. S. 361 ; 8 S. Ct.

887; 31 L. ed. 694.

M. & M. R. Co. V. Soutter, 154 U. S. 540, 15 S. Ct.

1158; 17 L. ed. 616.

Elson V. Mortgage Bldg. & Loan Assn,, 4 Fed. Supp.

779, affirmed in

Commonwealth, etc. vs. Williams, 72 Fed. (2d) 509.

XXIX.

Facts show the necessity of the appointment of a re-

ceiver for the preservation of the assets of appellant as-

sociation.

XXX.

The Court did not abuse its discretion in issuing its

restraining order on its own motion to prevent appellant

Malia from removing the property of the appellant as-

sociation already in its constructive possession, from the

jurisdiction of the court.

XXXI.

Federal Courts have authority to appoint receivers

at the suit of non-judgment creditors under certain con-

ditions.
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XXXIL
Record discloses that appointment of both temporary

and permanent receiver was prayed for when the bill

of complaint was filed, and urged with diligence up to the

time that the appointment was made.

Porter et al. v. Cook et al. 7 Fed. Supp. 724.

XXXIII.

Evasive answers of appellants constitute admissions

of allegations of appellees' pleadings.

Clark, Executor v. Riensdyke, 3 L. ed. 688 ; 9 Cranch

154.

Cameron v. Groveland Improvement Co., 20 Wash.

169; 72 A. S. R. 26.

Field and others v. Holland and others, 3 L. ed. 136;

6 Cranch 8.

Naylor v. Sidener, 106 Ind. 179.

ARGUMENT

Issue No. I

Can the appellant association, consenting to the ap-

pointm.ent of a receiver and admitting the necessity there-

for, question the sufficiency of the complaint on the

ground that it lacks jurisdiction?

The contention made in the Assignment of Error

No. I. that both the amended bill of complaint of the plain-

tiffs and the bill of complaint of the interveners Smoot are

without equity cannot be sustained.
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Counsels' contention that the bill is without equity-

comes too late. The complaint sets up sufficient facts to

constitute a bill of equity entitling appellees to the relief

prayed for as hereafter pointed out. While appellants'

contention is not clearly pointed out in the argument or

in any pleading, we presume it is based upon the theory

that the appellees' had an adequate remedy at law. If

this presumption be true, it must show upon the face of

the complaint, and it was necessary to challenge the same

by a motion to disrniss on that ground. It is a matter

which a defendant in an equity suit may waive. It is not

jurisdictional. A receiver may be appointed by the court

in a suit pending before it, which contains issues cogniza-

ble in a court of equity, and if objection on the ground

that the bill of complaint lacks equity is not urged by the

defendant at the earliest possible moment it is waived.

The record before this Court does not show any mo-

tion to dismiss upon any such ground. Therefore it has

been waived—even conceding that there was an adequate

remedy at law, which we do not concede—and we allege

the direct contrary in our bill of complaint.

The appellant association having come into court on

May 24, 1933, and answered on the merits, and having

admitted on April 2, 1934, and again on April 10, 1934,

in open court (Tr. p. 280) the necessity for the appoint-

ment of a receiver and having consented thereto (Tr. p.

250) , and having stipulated as to the insolvency of the cor-

poration, (Appellants' Brief, p. 8), we therefore submit
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that the appellant association waived any objection on the

ground of want of equity in the appellees to bring the suit.

Appellant J. A. Malia, with knowledge of the pend-

ing suit from May 24, 1933, took no action until Septem-

ber 26, 1933, when he filed a petition to intervene in the

pending case. The petition was denied November 22,

1933. He failed in his petition to allege that appellees'

bill of complaint lacked equity and appellant Malia there-

by waived objection on this ground and cannot assert

it now.

Pusey & Jones Co. v. Hanssen, 261 U. S. 491 ; 43 S. C
454, 67 L. ed. 765 (in which there is a comprehen-

sive review on the subject.)

In the case of Brown, Bonnell & Co. v. Lake Superior

Iron Co., 134 U. S. 530; 33 Law Ed. 1021, the court says:

"From this decree the defendant has brought this

appeal ; and its principal contention is, that the cir-

cuit court had no jurisdiction whatever over the sub-

ject matter of the suit, because it appeared upon the

face of the bills, original and supplemental, that the

complainants had a plain, adequate and complete

remedy at law."

The original bill disclosing the claimants' claims, set

forth facts which established the jurisdiction of the court,

and disclosed a case cognizant in equity. It also disclosed

that plaintiffs had a remedy in law which if pressed by the

defendants in time, might have been available as a de-

fense. The defendants did not raise the question for a
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period of nine months. The court in overruling the de-

fendants' plea of lack of equitable jurisdiction held that

the same had been waived, and the court said:

"Good faith and early assertion of rights are as es-

sential on the part of the defendant as of the com-

plainant."

and further quotes with approval the rule as stated in 1

Daniell's Chancery Practice 550, that:

"If a defendant in a suit in equity answers and sub-

mits to the jurisdiction of the court, it is too late for

him to object that the plaintiff has a plain and ade-

quate remedy at law. This objection should be taken

at the earliest opportunity."

And the court further says

:

"But it by no means follows, where the subject

matter belongs to the class over which a court of

equity has jurisdiction, and the objection that the

complainant has an adequate remedy at law is not

made until the hearing in the appellate tribunal, that

the latter can exercise no discretion in the disposition

of such objection. Under the circumstances of this

case, it comes altogether too late, even though, if

taken in limine, it might have been worthy of atten-

tion." (Italics by court.)

In a learned opinion this Honorable Court held in

the case of Mitchell v. Maurer, 69 Fed. (2d) 233 (reversed

on other grounds) :

"The objection that the bill does not make a case
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properly cognizable in a court of equity does not go

to its jurisdiction as a federal court."

Citing numerous cases in the Supreme Court of the United

States sustaining its position ; and says

:

"But, unlike lack of jurisdiction as a federal court,

* * * lack of equity jurisdiction (if not objected to

by a defendant) may be ignored by the court, in cases

where the subject-matter of the suit is of a class of

which a court of equity has jurisdiction."

This defense has often been waived by a defendant

by consenting to the appointment of a receiver and by ad-

mitting the existence of the claim of the plaintiffs. In

this particular case the appellant association and Malia

have each admitted the execution of the instruments in

question and have admitted the payment of the consider-

ation therefor, and have in open court admitted the neces-

sity for the appointment of some judicial officer to take

charge of and preserve the property that was in the con-

structive possession of the court, with merely the qualifi-

cation made by appellant Malia that the right to take

possession of the property was in him as Bank Commis-

sioner of Utah and that he could ignore the constructive

possession of the court. Further they stipulate on page

8 of their brief that appellant association is insolvent.

We therefore submit that the bill entitles the appellees

to the equitable relief prayed for, and that the objections

of appellants now come too late.

Appellant Malia was never a party to the suit as filed.
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He made no attempt to intervene in the suit until Sep-

tember 26, 1933. His motion was overruled for lack' of

compliance with the Equity Rules, He did not appeal

from the order denying him leave to intervene, and his

time to do so has expired. He did not attempt to exer-

cise any further claim of right in the matter until March

17, 1934, when, ignoring the Court proceedings and the

constructive possession of the Court, he made a physical

seizure of the property in the state of Arizona with the

connivance of M. E. Waddoups, the president of appel-

lant Association, over the protest of A. J. Bruneau, sec-

retary-treasurer, general manager, and lawful custodian

thereof, and over the protest and against the advice of one

of the then attorneys for the Association, Charles H.

Rawlins, who advised the appellant association in this

suit that it should not violate the injunction of the United

States District Court for the Federal District of Arizona

by disposing of the property and turning the same over to

J. A. Malia.

Our further contention is that J. A. Malia, as Bank

Commissioner of Utah, had no more power or authority

than that given to him by the laws of Utah and that at

that time he had waived all rights, if any he had, to in-

terfere with the administration of the estate by the Court,

because he did not take possession of the property within

five days after the time in which he had notice of the pend-

ing proceedings ; it appearing clearly from the record that

he had this notice prior to May 24, 1933, and that he took

no action whatsoever until he filed his first motion to in-
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tervene on September 26, 1933; and that he thereby

waived any rights he might have and is estopped to assert

now that this court lacks equity jurisdiction.

Issue No. II

Does the appellees' Bill of Complaint in Equity state

a cause of action?

Under this issue we answer, in part, appellees' Propo-

sition No. I, (pp. 10, et seq., of their Brief). An examina-

tion of Appellees' Bill of Complaint shows

:

(a) Diversity of citizenship (Tr. p. 2). (Admitted by

by defendant, Tr. p. 42.)

(b) Amount in controversy; is in excess of $3000.00, ex-

clusive of interest and costs. (Tr. pp. 3, 4, 12.) (Ad-

mitted by defendant, Tr. pp. 43-50.)

(c) That the plaintiffs had no full, adequate or complete

remedy at law. (Tr. p. 4.)

(d) That plaintiffs are contract creditors secured by lien.

(Tr. pp. 3, 6, 12.) (Admitted by defendant, that it

held security for the claimed lien of plaintiffs, Tr.

46,48,49,50,51.)

(e) That the bill of complaint is verified in accordance

with the Rules of Equity.

(f) It prays for equitable relief, and as ancillary thereto,

the appointment of a receiver, both temporary and

permanent, and a prayer for injunction and prayer

for general relief. (Tr. pp. 28-29.) (It is admitted

that the defendant is insolvent. Appellants' Brief,

p. 8.)
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(Before the Court appointed a receiver, appellants

admitted the necessity for the administration of the af-

fairs of the association by some judicial officer, or, as

claimed by appellant Malia, by himself.)

APPELLEES ARE NOT STOCKHOLDERS BUT
ARE LIEN-HOLDING CREDITORS.

Appellants now urge, pages 29 and 34 of their Brief,

that the appellees are stockholders holding "Investors

Guaranteed Dividend Stock, (Class C)" of those author-

ized by the appellant association's charter.

This allegation is nowhere contained in the record,

and appears for the first time in the brief, though it was

contended in the lower court they were "stockholders".

"Class C" stock is described in Article VI on page 86

of the Transcript of Record and the Amendments thereto

appearing on pages 94, 100, 103 ; and Article IX on page

90 and the Amendment thereto on pages 96, 97 and 98.

We submit that an examination of the instrument is-

sued to these appellees, and set up in the Transcript of

Record on pages 6 to 12, inclusive, will disclose that they

are not stock, and are not such instruments as are de-

scribed in Articles VI and IX of the Articles of Incor-

poration hereinbefore referred to, differing therefrom in

many essential particulars.

The "Investors Guaranteed Dividend Stock (Class
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C)" is described on page 104 of the record. It was a stock

payable in one installment or on such installment plan

as the directors of the corporation might by resolution

enact. When matured it could be withdrawn by the

owner thereof after giving thirty days written notice to the

company of intention to withdraw. It could be withdrawn

before maturity upon such terms and conditions as the

directors of the corporation should determine by resolu-

tion or as fixed by the by-laws of the corporation, and the

withdrawals should be paid from the "Investors Guaran-

teed Dividend Stock funds" in the way and manner pro-

vided by law, the Articles of Incorporation, and the By-

Laws of the Association. (Tr. p. 104.)

Article IX in force at the time appellees entered into

their contracts with appellant association, provided that

such stock should be credited from earnings with 8% per

annum interest, compounded semi-annually, upon the

total amount standing to the credit of such stock on the

books of the corporation during such period as the maxi-

mum rate of interest, as provided under the laws of the

state of Utah, should be 12%, and providing for certain

reductions in case that rate was lower. (Tr. p. 97.)

Article II of the By-Laws provided that the certificate

for shares of the capital stock of the Association should

be in such form as was consistent with the Articles of

Incorporation. (Tr. p. 79.)

The instruments issued to the appellees were very

different from the "Investors Guaranteed Dividend Stock,
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(Class C)" certificates, both in form and as to the pro-

visions and obligations thereof. The instrument issued to

appellees Guadalupe Gallegos and Francesca Gallegos, his

wife, (and alleged and admitted to be identical with those

issued to appellees Inga G. Gudmundson and Mata E.

Dexter, except as to date, number, amount of monthly

payments, and the ultimate maturity value thereof) de-

scribed (Tr. p, 12) as "Installment Savings Certificate".

In the body of the certificate it is described as "Install-

ment Savings Stock Certificate". It recites that in con-

sideration of the payment by appellees or their heirs or

assigns, to the defendant association of a certain definite

sum of money payable in monthly installments for a

definite fixed number of months (126), the defendant

association promises "to pay to the said Guadalupe Galle-

gos and Francesca Gallegos, his wife, or the then record

owner thereof, at the expiration of said period, upon the

presentation and surrender of this certificate, properly en-

dorsed * * * * Two Thousand Dollars legal tender money

of the United States of America."

The certificate also recites: "the privileges, terms and

conditions printed on the back hereof, all of which are

made a part hereof as fully as if set forth on the face of

this certificate", and the first of these privileges and con-

ditions is as follows

:

"PRIVILEGES AND CONDITIONS SECUR-
ITY. As security for the performance of the obliga-

tions of the Association hereunder, the Association

will hold intact, subject to the constant examination



44

and Inspection of the banking department of the State

of Utah, first mortgages on improved Real Estate In

an amount equal to at least one hundred per cent of Its

liabilities hereunder, less the amount of any loans

made on this and like certificates or any certificates

issued in lieu thereof."

It is provided by the By-Laws (Tr. p. 81) Article V,

Section 1, that any holder of "Investors Guaranteed Divi-

dend Stock" "may withdraw from the Association at any

time after thirty-six months after purchase thereof, upon

giving thirty days notice In writing to the Association of

intention to withdraw, * * * "

This By-Law giving the right of withdrawal to "In-

vestors Guaranteed Dividend Stock" at any time after

thirty-six months Is set up as being In full force and effect

in the Answer of defendant corporation (Tr. p. 45.)

The instruments Issued to appellees (Tr. p. 10) pro-

vide that the holder may withdraw at the end of twenty-

jour months and fixes a definite withdrawal value at that

time and at the end of each subsequent six months period

up to the maturity of the instrument at 126 months, when

the obligation is to pay a definite amount not from profits,

but In any event,—in the case of appellees Gallegos, the

sum of $2000.00, in the case of appellee Inga G. Gud-

mundsen $3000.00 on each instrument and in the case of

appellee Mata E. Dexter the sum of $3,000.00.

The Instrument set up by interveners H. C. Smoot

and Sophia Smoot (Tr. pp. 166-172,) is materially
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different from that held by the plaintiff. This certificate,

while bearing the identical title of that issued to the plain-

tiffs (Tr. p. 166) has a provision entitling the holder there-

of to participate in additional earnings of the Association,

which dividends would hasten the maturity of the certifi- I

cate. In contains a rider attached to the certificate read-

ing as follows

:

"In the event of death, or the permanent disability

of the legal owner of this certificate and provided the

installment payments have each been made promptly !

as due, we will pay to the legal representative on de-

mand within thirty days after receipt by us of satis-

factory proof of death, all monies paid on this certifi-

cate plus interest at the rate of six per cent per an-

num." i

The provisions in the certificates of plaintiffs pro-

vide a loan value of ninety per cent of the withdrawal

value (Tr. p. 8), while the instrument issued to interveners

Smoot does not contain this provision but shows definite

loan values in a schedule. (Tr. p. 170.) !

The certificate, however, contains the identical clause

as to security. (Tr. pp. 67-168.)

APPELLES ARE CREDITORS OF APPELLANT AS-
i

SOCIATION, NOT STOCKHOLDERS, AND
,

HOLD INVESTMENT CERTIFICATES WHICH
;

ARE EVIDENCES OF DEBT.

From the above statement and the contents of the

record, it will be clear to this Court, we think, that the in-
\
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strument in question is not a certificate for "Investors

Guaranteed Dividend Stock, (Class C)", nor for any other

class of stock, but is, despite the insertion of the word

"stock" in the body of the certificate, merely what it sets

out to be in the endorsement on the back, namely, an "In-

stallment Savings Certificate".

Such instruments have often been defined by courts

to create the relation of debtor and creditor between the

corporation and certificate holder. Such was the hold-

ing of this court in Barrymore v. Kemp, 69 Fed. (2d) 335,

a case which is in harmony with the decisions of other

federal courts throughout the land, and this court held

:

"The association having received and retained ap-

pellants' money is estopped to deny the validity of the

investment certificates issued to them. Appellants

having received, accepted, and for more than four

years retained, without objection, the investment

certificates issued to them are likewise estopped to

deny the validity of such certificates."

The court in its opinion distinguishes clearly between

the rights and obligations of the holders of membership

shares or certificates and the holders of investment cer-

tificates.

As in that case, these appellees are nowhere recog-

nized as having any of the privileges of stockholders, nor

of having any of the liabilities incident to membership or

the holding of stock in a corporation, and as stated in that

case:
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"the only profit they should derive is interest (also

termed 'dividends') on their investment certificates,

and may, after one year and upon thirty day's no-

tice require repayment of the amounts represented by

their investment certificates and accrued and unpaid

interest, under the conditions named."

Upon this point we call the attention of the Court

to the difference between "mutual associations," which

are strictly mutual in all respects, and associations of the

character of the defendant corporation as shown by its

"By-Laws" (Tr. pp. 71-84) and by its Charter as amend-

ed (Tr. pp. 84-109). (See also p. 33 appellant's brief

last paragraph.)

Mutual associations obtain no funds other than from

their own members ; make no loans to other than their

own members ; incur no debts or other financial obliga-

tions to other than their own members, except minor inci-

dentals, and possibly emergency borrowers ; they do busi-

ness solely for the mutual benefit of all their members and

their profits and losses are shared ratably between all of

their members.

Associations of the character of the defendant cor-

poration, however, are organized for profit—not for the

profit of all with whom they transact business or to all

of their members, but primarily and principally for the

profits to the holders of a certain class of stock, in which

class of stock to all practical intents and purposes is in-

vested the control absolute of the affairs of the corpora-
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tion. (Tr. pp. 85, 87, 89.) This Association obtained by

far the greater portion of its funds from outsiders; it

makes loans upon a definite interest rate to its members

and to others who are not members; (Art. V, Tr. p. 85) it

engages in general business, (Tr. p. 85) not for the mutual

benefit of all, but primarily and principally for the benefit

and profit of that relatively small number of their mem-

bers who hold the "Permanent Reserve Guarantee Stock"

(Tr. pp. 96-97.)

The corporation had at one time another form of

stock called "Expense Guarantee Stock" which in turn

held certain privileges and liabilities, not necessary to

here discuss.

Thus it will be seen that the actual profits that might

be made by the Association passed to the credit of a

relatively small number of those who furnished the money

for its operation.

The "Permanent Reserve Guarantee Stock" is the

stock in which the control of the corporation is vested

(Tr. pp. 85, 87, 89) and this is the stock which has been

transferred to the First National Building & Loan Asso-

ciation, a rival corporation, (Tr. pp. 59-177-178) now

defunct (Tr. pp. 256-257).

In the case of In re National Building Loan & Provi-

dent Association, 12 Del. Ch. 93, 107 Atl. 453, the instru-

ment in question was called a "full paid or investment

stock certificate." The court analyzed the rights of the
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holder of the instrument and concluded that he was a

depositor and not a stockholder, and definitely held hold-

ers thereof to be in legal effect creditors, though called

stockholders. It said:

"It is impossible to escape the conclusion that

holders of full-paid or investment stock were in legal

effect creditors, though called stockholders, not being

fact or law members, having none of the rights, or

subject to any of the liabilities, of holders of the other

kinds of stock, and having distinctive rights which

such other stockholders did not have, including the

right on one side to demand, and therefore, enforce

payment at a fixed time, and on the other side to

pay on or after a fixed time the fixed sum and so

cancel the stock. These are really loans made to in-

crease the resources of the association, and the lend-

ers must be creditors and given the rights thereof."

In the case of Bettle v. Republic Sav. & Loan Assn.,

71 N. J. Eq. 613; 64 Atl. 176, it appeared that a build-

ing and loan association had issued interest bearing cer-

tificates of "income stock" to persons depositing money

with it. The receiver of the association petitioned the

court for instructions : "Are such shareholders to be treat-

ed as unpreferred creditors and entitled to share equally

with other unsecured creditors.?" The court answered:

"The receiver will be advised that the holders of

these certificates are creditors, and not stockholders;

that they are entitled to be paid in full principal and
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interest, and are not subject to deduction for costs,

expenses, or premiums."

There is a similar holding in the case of Guaranty

Building & Loan Association of Los Angeles, 49 Fed. (2d)

776, where the Special Master, Hon. William Hazlett,

said:

"Therefore, I hold that the investment certifi-

cates issued hY_ the Guaranty Building and Loan

Association of Los Angeles established only the rela-

tion of debtor and creditors, and that the holders

were not and are not members of said association.

* * *

"It clearly appears, that upon such liquidation,

the holders of claims based upon the investment

certificates are definitely placed in the class of gen-

eral creditors, and therefore are entitled to be paid

pro-rata with all other general claims whether de-

scribed as merchandise claims or otherwise."

And in confirming the report of the Special Master,

Hon. George Cosgrove, District Judge, used the following

language

:

"I am in general in accord with the reasoning

and conclusions of the special master. The building

and loan association laws of California in my view

clearly place investors in a position in general sim-

ilar to that of depositors in a savings bank. They

have no part whatever in the management of an as-

sociation and should not reasonably be held to suffer

as parties thereto. They are clearly not members."
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The status of appellees herein is well described by

Mr. Endlich in his work on Building and Loan Associa-

tions, Section 56, in the following language:

"There is, where it is permitted by law to exist, a

class, known as ''depositors,"—persons who, without

fully entering the circle of the society's membership,

and becoming liable to all its duties, and sharing in

all its benefits, use its treasury as a savings bank, in

which to deposit, from time to time, small sums of

money, with the privilege of drawing them, at their

pleasure, thereafter, under certain restrictions, and

with the addition of interest at certain moderate rate.

These people are not properly members."

An analogous case is that of Oulton v. Savings Insti-

tution, 84 U. S. 109. This institution was a mutual sav-

ings bank, having no capital and not operating for profit,

but for the mutual benefit of the depositors. The case

arose under a Federal statute imposing a tax upon de-

posits in banks. There were certain restrictions upon the

withdrawal of money, but the court held that this did not

change the relations between the bank and the depositor;

that that relation continued to be that of debtor and credi-

tor and "throughout, the amount of the deposit would con-

tinue to be a debt due to the depositor, demandable to

the bank on presenting the pass-book, under such reason-

able regulations as the bank or its managers may adopt."

The appellants on page 33 of their Brief say:

"Regardless of the express provisions of the certi-

ficates, the relations between the stockholders and
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the Association are fixed and governed by the laws of

Utah, the corporation's charter and its by-laws."

As we have seen, these instruments cannot be classed

as stock under the provisions of the charter and by-laws.

Referring to appellants' proposition (b), page 34 of

their brief,—no contention is made by appellees herein

that stockholders in a building and loan association oc-

cupy the relation of general creditors.

For this reason there is no necessity to answer the ar-

gument of appellants on that proposition. We have else-

where discussed the right of a stockholder in a suit of this

character and we contend that under the record in this

case, if appellants were stockholders they would be en

titled to the relief prayed for.

Proposition (c) advanced by appellants on page 38

of their brief that insolvency of a building and loan asso-

ciation destroys the right of withdrawal and prevents

stockholders becoming creditors in any sense, is not an

issue in this proceeding. Therefore we have not discussed

the same nor attempted to distinguish the cases cited by

appellants on that proposition. The appellees are either

creditors from the beginning or not creditors at all. Rights

acquired through withdrawal or attempted withdrawal

are not pertinent to the issues in the instant case, and

even though they were, in the face of the admissions that

the corporation is insolvent, it would not bar this suit if

it were held that the appellees were stockholders and not
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creditors. We have elsewhere argued the latter state-

ment.

APPELLEES HAVE A LIEN ON ASSOCIATION'S

ASSETS

The next contention by the appellants (proposition

(d) p. 41 of their brief) is that appellees have no lien by

reason of the contract printed on the back of the "Install-

ment Savings Certificate" (Tr. pp. 6-12) which reads as

follows

:

"PRIVILEGES AND CONDITIONS SECUR-

ITY. As security for the performance of the obliga-

tions of the Association hereunder, the Association

will hold intact, subject to the constant examination

and inspection of the banking department of the

State of Utah, first mortgages on improved Real es-

state in an amount equal to at least one hundred per

cent of its liabilities hereunder, less the amount of

any loans made on this and like certificates or any

certificates issued in lieu thereof." (Tr. pp. 7-8.)

On the face of this Installment Savings Certificate

appears the following language:

"This certificate is issued and accepted subject to

the provisions of the Articles of Incorporation as

amended and the By-Laws of the Association and the

privileges, terms, and conditions printed on the back

hereof, all of which are made a part hereof as fully as

if set forth on the face of this certificate." (Tr. p, 7)

.
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We can place no other construction upon the lang-

uage than that its provisions were to make it a part of

the contract between the parties and we can see no appli-

cation to the facts of this case of any authority cited by

appellants to uphold their contention that the appellees

have no lieij, on the association's assets, when we consider

the contract between the parties and the interpretation

placed upon like contracts by the Court.

Appellants make the contention (Appellant's Brief p.

41) that although the appellant association executed a

contract lien upon securities held by the appellant asso-

ciation, that the appellees are not lien holders. They set

up on the same page of their brief that portion of the in-

strument creating the lien (Tr. p. 7). This contention of

appellants is based upon the claim that the contract is

not one authorized by the Articles of Incorporation or

By-Laws of the Association, and in order to reach a basis

for their conclusion they assume three things, which they

fail to sustain

:

First, that the appellees are not creditors but stock-

holders
;

Second, that it is necessary that the charter of the cor-

poration shall in specific language contain an authority

express or implied to give security for the performance of

the obligations they undertake;

Third, that no such power, express or implied, is

contained in the charter of the corporation.
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They ignore the fact that the general law of Utah

expressly authorizes the borrowing of money and the

giving of security.

Let us consider their first assumption, namely, that

these appellees are stockholders

:

In their Assignment of Errors numbered 2 (Tr. p.

290) appellants say:

"2. That the claims upon which the plaintiffs and

the intervenors are predicated are simple contract

debts of the defendant and have not yet been reduced

to judgment."

Also appellants' answer to appellees supplemental

Petition for the appointment of a receiver, contains this

statement

:

"8. That this is an attempt by simple contract cred-

itors who have not reduced their claims to judgment,

to procure a receiver; * * *" (Tr. pp. 258-259.)

Appellants presented their appeal and had it allowed

by the District Court on the assignment of error (quoted

above) that appellees were creditors not stockholders.

Each of the authorities cited in appellants' brief to

sustain their present contention is that of a case where the

building and loan association was of the old fashioned

type, strictly mutual in character, and an examination of

the cases will show that they are based upon the theory

that these associations were given special privileges in

the way of exemption from the usury laws and it would
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not be fair to let capitalists have the benefit of an ex-

emption from the law of usury and thereby avoid the

public policy of the state.

No case is cited of a like ruling in regard to a modern

building and loan association with a guaranteed stock

fully paid up (or otherwise), which raises the bulk of its

loan funds by using certificates containing a promise to

pay in full at a definite time, and providing for interest

in a definite ascertained amount, the payment of which

interest is to be made regardless of whether or not the

association makes profits.

These instruments are regarded by the courts, and

have been heretofore decided by this Honorable Court, to

be what they purport to be,—instruments creating debts

and creating the relation of debtor and creditor between

the parties.

In the case of Wilsofi v. Parvin, 119 Fed. 652,

the question before the court was the construction of a

like provision on an instrument issued by a building

and loan association. In the opinion, written by Mr.

Justice Lurton, after setting up the instrument in haec

verba in his statement of facts, the learned judge says

:

"The question is whether the interveners, holding

the \'ery peculiar certificates called 'Final Dividend

Income Stock,' are entitled to preference in the dis-

tribution of the assets of an insolvent building loan

association, or whether they must share ratably with

those members of the association who are confessedly

holders of ordinarv shares of stock."
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After stating the question the court says

:

"If the certificates represent money merely loaned

to the association, money borrowed for the purpose

of carrying on the legitimate business of the incor-

poration by advancing those shareholders holding

what is known in the parlance of such clubs as 'install-

ment stock,' then it is too plain for argument that the

holders of such certificates are creditors, and en-

titled to be paid in preference to any and every class

of mere stockholders."

After pointing out that under the statutes of Ten-

nessee that power "to borrow money and issue notes or

bonds or bonds upon the faith of the corporate property,

and also to execute a mortgage or mortgages for repay-

ment of money thus borrowed," is very explicitly granted

to all corporations organized for individual profit under

the general laws of Tennessee authorizing the organization

of such corporations, the learned Judge points out that

such provisions are included in the powers of every build-

ing and loan corporation organized under the general

laws of Tennessee. He also points out that "the power

to borrow money for proper corporate purposes has been

implied under charters and laws not explicitly granting

it. (citing cases.) And so is the weight of modern cases.

(4 Am. and Eng. Enc. Law, 1022, and cases cited.")

The provision in the constitution of the Cumberland

Association (the corporation in question) for the issu-

ance of "Bonds, certificates, and other securities" and

"to pledge the mortgages, bills receivable, and other se-
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curities of the association," are much in common with

those of the charters of the appellant association. (Tr.

p. 85.)

The learned Judge, in construing these certificates

says:

"It is not at all clear that these certificates do not

in substance represent loans, and not membership

in the corporation. Very similar certificates have

been held to constitute the holders creditors, and

as such entitled to priority, at least over members.

Cook,' V. Association, 104 Ga. 814, 30 S. E. 911;

Building Co. v. Silverberg, 108 Ga. 281, 33 S. E. 908;

Burt V. Rattle, 31 Ohio St. 116; Dickinson v. Trust

Co. (Sup.) 52 N. Y. Supp. 672; Mundall v. Boe--

decker, 44 111. App. 131. But it is not necessary to

decide whether the holders of these special certifi-

cates are entitled to priority as creditors, because

it is very clear that, if they are not creditors, it is

because they are preferred stockholders,—preferred

both as to dividends, if there were profits applicable

to dividends, and principal, to the extent that the

assets set apart for that purpose will satisfy their

claims."

The case of Burt v. Rattle, 31 Ohio St. 116, cited in

the opinion of Wilson v. Parvin, supra, is a leading case

and cited many times since the opinion written by Judge

Lurton.

In that case it was held that instruments issued as

"certificates of preferred stock" and secured by a bond

and mortgage, constituted the holders of such certificates



59

creditors and not stockholders, and that as such creditors

they had a lien on the mortgaged property superior to

that of general creditors of the corporation or its as-

signee.

In the case of White Water Valley Co. v. Vallette, 62

U. S. 414, 16 L. ed. 154, the court holds that an agree-

ment for a mortgage or pledge of bonds or other proper-

ty, is binding, and will give it effect according to the

intention of the contracting parties.

In that case the bonds contained recitals and stipu-

lations as follows

:

"That the principal sum is the first and only loan

created by the company under their charter for the

completion of the canal ; that the faith of the com-

pany and their effects, real and personal, are pledged

for the payment of the debt and interebt; that

these bonds shall have a preference over all debts to be

thereafter contracted; that in default of the pay-

ment of interest, the holder of the bonds might enter

into possession of the tolls, water rents, and other

incomes of the company; and might apply to any

court of the state (Federal or state) for the appoint-

ment of a receiver, * * *."

In that case the point was raised that the corpora-

tion was without authority to execute the lien, and the

court used the following language

:

"It is well settled that a corporation, without spe-

cial authority, may dispose of land, goods, and chat-
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tels, or of any interest in the same, as it deems ex-

pedient, and in the course of their legitimate busi-

ness may make a bond, mortgage, note, or draft;

and also, may make compositions with creditors,

or an assignment for their benefit, with preferences,

except when restrained by law."

This is a case often cited.

In the case of Hauselt & Korn v. Harrison, 105 U. S.

401, 25 L, ed. 1075, the Supreme Court of the United

States in construing an agreement to give security, says:

"We cannot agree with the circuit court in the

construction, that the only security given to Hauselt

by the contract was the personal promise of Bayer

that he would perform it. To limit the contract to

that extent, is to deprive its last provision of all

force; for without it, the personal obligation to

deliver the skins when tanned would still remain.

The clause providing for security must be held to

mean something; and it declares that the skins

themselves, before delivery of possession to Hauselt

under the contract, for purposes of sale, should

be considered security.

"The legal effect of such a contract, it was decided

in Gregory v. Morris, was to create a charge upon

the property, not in the nature of a pledge, but of

a mortgage. Such a lien is good between the parties

without a change of possession, e\'en though void

as against subsequent purchasers in good faith with-

out notice, and creditors levying executions or at-

tachments ; and if followed by a deliver}^ of posses-

sion before the rights of third persons have inter-

vened, it is good absolutely.
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"Nor can it be reasonably doubted that this equit-

able lien was capable of enforcement. If Bayer had,

in disregard and violation of his agreement, under-

taken to divert the skins whether in a finished or

unfinished state, to some other and unauthorized

use, it would have been in fraud of the rights of

Hauselt and a court of equity would not have hesi-

tated by an injunction to prevent the commission or

continuance of the wrong. Bayer would, under such

circumstances, be treated by a court of equity as

a trustee, fraudulently dealing with and misappro-

priating trust property, and Hauselt would be pro-

tected in his rights, as owner of a beneficial interest

in the property, entitled to the enjoyment of the spe-

cific fruits of the agreement * * *."

In the case of Walker v. Brown, 165 U. S. 654, 41 L.

ed. 865, the court had before it the question of whether

or not an equitable lien on bonds to secure a claim against

a third person was created by letter from the owners of

the bond to a creditor. The court held that it did, and in

reversing the decision of the lower court, used the fol-

lowing language:

"It follows from the foregoing that the court be-

low erred in refusing to recognize the claim of the

complainants and to enforce in their favor a lien on

the Memphis bond in the hands of Mrs. Brown, and

for the errors in these particulars the decree must be

reversed, and the case remanded to the trial court

for further proceedings not inconsistent with this

opinion."

The letter which was held to constitute an equit-

able lien is set up on page 870 of the Law Edition.
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The court in its opinion quotes with approval the

language contained in Pomeroy's Eq. Jur. Vol. 3, Sec.

1235, which we will not quote, but which holds that every

express executory agreement in writing indicating an in-

tention to make the property a security for the debtor

obligation, creates an equitable lien upon the property

indicated.

In the case of Virginia Corporation v. United

States, 22 Fed. (2d) 38, an express executory contract in

writing had been made to execute mortgages, and the

court held that this created an equitable lien, and used

the following language in interpreting what constitutes

an equitable lien:

"We do not find in the books any case exactly sim-

ilar to the case at bar, but we find many cases which

apply the equitable principles which are controlling

here. Thus, it is well settled that an express execu-

tory contract in writing whereby a party promises to

convey, assign or transfer property as security for

a debt or other obligation, creates an equitable lien

upon the property, under the maxim that equity re-

gards as done that which ought to be done. Pom-
eroy's Equity Jurisprudence, Vol. 3, Sec. 1235; In-

gersoll V. Coram, 211 U. S. 335-368, 29 S. Ct. 92,

53 L. Ed. 208; Walker v. Brown, 165 U. S. 654, 664,

17 S. Ct. 453, 41 L. Ed. 865; Ketchum v. St. Louis,

101 U. S. 306-316, 25 L. Ed. 999."

In Owens v. Contenintal Supply Co., 71 Fed. (2d)

862, the court had under consideration a letter agreeing to

give a mortgage and held that under the principle that
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equity treats that as done which ought to be done, that

the agreement to execute the mortgage would be enforced

in equity. The court cites many opinions, including

those cases cited hereinbefore, and says that the rule has

been universally followed in the courts of the United

States and that the same rule is laid down by Story in his

work on Eq. Jur. Vol. 2, Sec. 1231. Numerous authorities

are collated in the opinion.

THE DESCRIPTIONS CONTAINED IN THESE
CONTRACTS ARE SUFFICIENT TO MAKE
THEM VALID LIENS

That the description in the contract between appel-

lant association and appellees herein is sufficient to create

an equitable lien is apparent from the following case:

Preston National Bank vs. Geo. T. Smith, Middlings

Purifier Co., 84 Mich. 388, 47 N. W. 502.

And it has been held in many cases that any descrip-

tion, even though insufficient as to third parties, is valid as

between the parties making the contract, where it is agreed

that certain property shall be given or held as security.

ULTRA VIRES ISSUE

The contention that the association had no authority

to give the security which it contracted to give, and did

give, is raised for the first time by the appellants in their

brief, (p. 41.)
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If there were any merit to this contention, it comes

too late.

That a corporation cannot plead that a contract,

under which it has received money and of which it still

retains the money, is beyond its power, is a doctrine that

has been condemned by practically all courts in the strong-

est of terms, many of them saying that under such cir-

circumstances it is odious, and that such a defense will be

sustained only upon the most pursuasive of public policy,

and further there are numerous decisions and dicta to

the effect that the plea should not as a general rule pre-

vail where it will not advance justice, but on the con-

trary will accomplish a legal wrong.

The appellant association in its answer filed in the

district court not only did not set up any claim of lack'

of authority to make the contract but after expressly ad-

mitting the execution of the contract (Tr. pp. 46-47-49-50-

51-56-57 and 153.) and set up as a part of its defense that

it was holding mortgages "as security" for the performance

of one of the contracts of the appellees named herein (Tr.

p. 49) and as to the other appellees, setting up that it had

held them up to the 30th day of September, 1931 (Tr. pp.

46-51-56) when it foreclosed the mortgages and took over

the real estate and took title to the same in its own name

(Tr. p. 46.).

Ultra Vires must be pleaded and cannot be raised for

the first time upon appeal. The record contains no such

pleading. It appears in the brief for the first time. (Ap-

pellants' Brief, p. 41).
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Ohio and Mississippi R. R. Co. vs. McCarthy; 24

L. ed. 693, 96 U. S. 258;

Lloyd vs. Chapman, 93 Fed. 599

;

Ariz. Life Ins. Co. vs. Lindell, 15 Ariz. 471, 140 Pac.

60;

Thompson on Corporations, Sec. 3254; see note 70

Am. St. Rep. 156.

ASSOCIATION HAD POWER TO BORROW
MONEY AND GIVE SECURITY.

A corporation, whether it be a building and loan as-

sociation or otherwise, has the implied power to borrow

money and to give security therefor in the absence of any

express provision to the contrary in its charter or the

statute under which it is created. The rule is laid down

in the following language:

"The rule is well recognized that corporations,

other than those organized for governmental pur-

poses, have the right to contract debts or bor-

row money for the purpose of accomplishing the pur-

pose of their organization. This power exists, al-

though not expressly granted by their charters, as

fully as possessed by individuals. They also have

the power to give the customary evidences of debt,

and the customary security therefor. This power is

only limited by provisions of their charters or stat-

utes."

Fidelity Trust Company v. Louisville Gas Co., Ill

A. S. R. 302.
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"Independently of this, we are of the opinion it

would have been competent to the corporation to

have secured by mortgage a debt due by it; such

power is necessarily incident to the power to bor-

row, and its exercise could only be restrained by ex-

press inhibition in the act of incorporation."

Susquehanna Bridge and Bank Co. v. The General

Insurance Co., 56 Am. Dec. 740.

"The appellant was expressly authorized to bor-

row this money, but was not expressly authorized to

make a mortgage. Had it not an implied power to

do so.'* It cannot be doubted that a manufacturing

corporation having power, express or implied, to bor-

row money, might, unless expressly prohibited, mort-

gage its property to secure the debt."

Bardstozvn a^id Louisville Railroad Company v. Met-

calfe, 81 Am. Dec. 541.

"There is no statute of this state denying to build-

ing and loan associations the power to borrow money,

and, in the absence of such restrictions, we think the

power is implied from the general nature of the bus-

iness they are organized to carry on; See, upon this

proposition Grommes v. Sullivan, 81 Fed. 45, 26

C. C. A. 320, 43 L. R. A. 419; North Hudson B. & L.

Assn. V. First Nat. Bank, 79 Wis. 31, 47 N. W. 300,

11 L. R. A. 845."

Bohn V. Boone Building and Loan Association, 124

A. S. R. 263.

The authorities sustain the contention that it is un-
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necessary that the charter of the corporation shall in

specific language contain an authority to give security

for the performance of obligations that it undertakes."

14A. C. J., page 256, Section 2089, citing numerous

cases which sustain the rule laid down under notes

25 and 26.

It is rather generally held that if there is no statutory

restriction against it the association may borrow where

it is reasonably necessary to carry on the purposes of the

organization

:

4 R. C. L., 365, par. 23, note 10.

9 C. J. 953, par. 65 and 66.

Thompson on Building Associations, (2nd Ed. 275

et seq.

THE ARTICLES OF INCORPORATION OF THE AP-

PELLANT ASSOCIATION AND THE STAT-

UTES OF UTAH CONTAIN EXPRESS AU-

THORITY TO CONTRACT DEBTS AND SE-

CURE THEM BY LIENS. THEY ARE THERE-
FORE NOT ULTRA VIRES CONTRACTS.

However, express authority is given by the statutes

of Utah and the charter of the corporation to borrow

money and to give security therefor.

The Articles of Incorporation contain the follow-

ing provision: (Tr. p. 85.)
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ARTICLE V.

"Section 1. The purpose for which said Associa-

tion is formed and the character of its business shall

be to provide a loan and investment fund by sale of

stocks, bonds, certificates, and other securities, the

same to be paid for in single payments or by install-

ments ; to make loans to its members on a monthly

payment plan of principal and interest; to borrow

and receive money for loan purposes, and handle con-

tracts, stocks, bonds and other securities for same;

or others and to sell, loan, mortgage and otherwise

contract with reference thereto!'

The statutes of Utah and the charter of the cor-

poration contain affirmative authority for the corpora-

tion to borrow money and to give security.

Chapter 12-2-16 of Code of Utah, 1933 provides that

"The corporation in its name shall have power:

* * *

(1) To make all contracts necessary and proper

to effect its purposes and conduct its auth-

orized business

;

(6) To buy, receive, use, sell, mortgage, lease or

bond, or otherwise dispose of personal prop-

erty;

(7) To buy, receive, use, sell, mortgage, lease or

bond, or otherwise dispose of, all such real

estate as may be necessary, useful or desir-

able for it to own, use or dispose of for its own

purposes * * * When the articles of in-

corporation provide that the property of the
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corporation may be sold, mortgaged, or oth-

erwise disposed of by the directors or by the

stockholders, sales, mortgages, or other dis-

position of property made in accordance

therewith shall be binding upon the com-

pany."

And the statutes of Utah governing building and

loan corporations provide:

"Section 7-5-5 : Every building and loan corporation

shall have power * * *

"Section 7-5-5 (4) To receive money for the pur-

pose of making loans and to execute shares of stock,

investment certificates, or debentures therefor."

"Section 7-5-5 (5) To borrow money for the pur-

pose of making loans and of paying withdrawals and

maturities."

So it is clear that the public policy of Utah recog-

nizes and permits the borrowing of money by corpora-

tions of the character of the defendant and of giving se-

curity therefor.

Under the Common Law, all corporations have the

inherent right to borrow money and to give security for

the payment thereof.

In Ellery v. Gumming, 14 Pac. (2d) 709 at 710, the

Supreme Court of Arizona held

:

"A receiver of an insolvent bank under the laws

of Arizona takes possession of the assets thereof sub-
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ject to all equities in favor of third persons which

have arisen or been obtained as against any of the

property or assets of the bank prior to such receiver-

ship."

The appellant Malia is in no better position than

appellant association. Whatever rights he might have

under any construction of the law must be accepted by

him with the same burdens attached thereto as were at-

tached in the hands of the association. As a consequence,

if he has any right to any assets of the corporation, he also

is bound by their contracts as to the security therefor.

Scott V. Armstrong, 146 U. S. 499, 13 sup ct. 148, 36

L. ed. 1059;

Riches v. Hadlock, Utah, 15 Pac. (2d) 283.

Arizona Corporation Commission v. California In-

surance Co., 28 Ariz., 128, 236 Pac. 460.

Mammons v. Grant, 26 Ariz. 344-345, 225 Pac. 485

;

53 C. J. 102-126.

NEITHER APPELLANT MALIA NOR ASSOCIA-

TION MAY ATTACK CONTRACTS

Assuming, but not conceding, that Malia has any

title by virtue of the actions which he has taken, that

title is only the title of the association itself. There is

no provision in the statutes of Utah, nor of any other

law, which gives him the right to attack the contracts

of the association for want of capacity in the association

to make the same, and if there were such a law the question
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would have to be raised in a direct proceeding, and not in

a collateral attack in a pending suit.

The state of Utah does not come here in quo war-

ranto proceeding to question the validity of the con-

tracts in issue, nor does it come here with a judgment of

dissolution obtained in the state of Utah in a quo war-

ranto proceeding, or any other similar appropriate pro-

ceedings, and as was said in the case of Blair v. Chicago,

201 U.S. 400, SOL. ed. 801,

"the city has no power to invalidate them, and the

state has not attempted to inquire into their validi-

ty by a proceeding in quo warranto."

In the case of Union National Bank of Saint Louis v.

Matthew, 98 U. S. 621, 25 L. ed. 188, the court holds that

"Where a corporation is incompetent by its char-

ter to take a title to real estate, a conveyance to it

is not void, but only voidable, and the sovereign alone

can object. It is valid until assailed in a direct pro-

ceedings instituted for that purpose."

And the court in that case quotes with approval from

Seg. Stat, and Const. Constr. 73 :

"Where it is a simple question of authority to con-

tract, arising either on a question of regularity of

organization or of power conferred by the charter,

a party who has had the benefit of the agreement can-

not be permitted in an action founded upon it to

question its validity. It would be in the highest de-

gree inequitable and unjust to permit a defendant to

repudiate a contract, the benefit of which he retains."
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and states that what is said in the text is fully sustained

by the authorities cited.

The same question was raised in the case of Blair v.

Chicago, supra, which holds to the same principle and

quotes with approval the language in Fritts v. Palmer,

132 U. S. 282, 33 L. ed. 317, holding to the same effect.

In an Arizona case, Leon v. Citizens' Bldg. etc. Assn.^

14 Ariz. 294, 127 Pac. 721, our state Supreme Court has

stated the reasons why a person receiving the full benefit of

the contract, and having received and used the borrowed

money, should not be permitted to repudiate it by col-

lateral attack for want of power in the corporation, in

very clear language

:

"The appellant having enjoyed the full benefit of

the contract—having received and used the money

borrowed—cannot be permitted now to repudiate its

burden by a collateral attack for the want of power

in the corporation. Public policy is promoted by the

maintenance of the obligation of contracts, and after

the contract has been fully executed, and the appel-

lants have enjoyed its full benefits, it would be most

inequitable and unjust to permit them to resist the

payment of the money borrowed upon the plea of

ultra vires. The principles of common honesty and

fair dealing are appropriate alike to measure the

conduct of individuals as well as corporations. The

doctrine of ultra vires, when invoked, should not be

allowed where it would not advance justice, but, on

the contrary, would accomplish a legal wrong. Upon

well-estabHshed principles of equity the appellants
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are estopped in respect to the contention." (citing

numerous cases.)

The Supreme Court in the case of Rankin v. Emigh,

54 L. ed. 915; 218 U. S. 27, quotes with approval the

following language from another case:

"No authority has been cited, and we think none

can be, to deny the power of a banking corporation, or

any other corporation, to disgorge property of an-

other which it had got into its possession by any

means whatever under a duty to disgorge. It

may have had no legal power to take the steps

by which the money of these plaintiffs' assignors

came to its hands ; but having taken such steps and

obtained their money, no such absurdity exists as

a legal obstacle to its surrendering it. It would be

a reproach to the law to hold any such doctrine of

inequity. Beloit v. Heineman, 128 Wis. 398, 401, 107

N. W. 334."

As was said in Woods' Field, Priv. Corp. 355:

"It is evident that by the plainest principles of

justice corporations making contracts in such cases

and receiving the consideration and full benefits of

the same should not be allowed to defeat the obliga-

tions made by them therefor, or at least should not

be permitted with impunity to appropriate the prop-

erty of another, received by virtue of such contract,

and under the plea of ultra vires defeat any recov-

ery therefor."

And the case of Hitchcock v. Galveston, 96 U. S. 341,

24 L. ed. 659, holds

:
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"Although there may be a defect of power in a

corporation to make a contract, yet if a contract

made by it is not in violation of its charter, nor of

any statute prohibiting it, and the corporation has

by its promise induced a party relying on the promise

and in execution of the contract to expend money and

perform his part thereof, the corporation is liable

on the contract."

The Supreme Court in the case of Ohio and Missis-

sippi Railway Co. v. McCarthy, 24 L Ed. 693, 96 U. S.

258, says:

"When a contract is not on its face necessarily

beyond the scope of the power of the corporation by

which it was made, it will, in the absence of proof to

the contrary, be presumed to be valid. Corporations

are presumed to contract within their powers. The

doctrine of ultra vires, when invoked for or against

a corporation, should not be allowed to prevail where

it would defeat the ends of justice or work a legal

wrong." (Citing numerous cases.) There is no con-

flict in the evidence as to the terms of the contract.

It is all one way, and leaves no room for doubt."

And the same court speaking of a belated attempt

to introduce the question of ultra vires, uses the follow-

ing language: ^

"Where a party gives a reason for his conduct and

decision touching anything involved in a controversy,

he cannot, after litigation has begun, change his

ground, and put his conduct upon another and dif-

ferent consideration. He is not permitted thus to
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mend his hold. He is stopped from doing it by a set-

tled principle of law. (citing numerous cases.) The

Judge below committed no error in refusing to charge

as requested upon this subject. The judgment of the

Circuit Court is affirmed."

LIMITATION AND LACHES

Furthermore, under the equity rule of laches, the as-

sociation and therefore Malia, are estopped to set up

this defense upon contracts that have been in existence

for a period of ten years, they having permitted the ap-

pellees to rest under the assurance, during all of this time,

that the contracts were valid and would be performed,

and it now appearing that more than six years have ex-

pired, which is the period of limitation both within the

state of Utah and the state of Arizona upon written

contracts, we think that upon the principle of laches they

are now barred from raising the question.

Article III, Title 104, Chapt. 2, Sec. 22, Revised

Statutes of Utah, 1933.

Sec. 2062, Revised Code of Arizona, 1928.

On page 42 of appellants' brief there is a citation

from R. C. L. pp. 350-351, Sec. 9 that "a true building

and loan association has no authority to contract to pay

dividends on its stock, regardless of whether any profits

are made or not, as to permit this would be contrary to

public policy."

It will be noted that the text writer limits the state-
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ment to true building and loan association, by which he

undoubtedly means a strictly mutual building and loan

association, as the only case cited to support the text is

that of Sumrall v. Columbia Finance & Trust Co., 44

L. R. A. (OS) 659, 50 S. W. 69, cited also by appellants on

the same page of their brief.

It will be noted in that case the decision of the court

is based upon the principle that it would violate the rules

of co-operation, equality and mutuality in a strictly mu-

tual building and loan association, and the court in its

opinion describes the nature of the particular stock and

the particular obligation, and says

:

"Putting the guaranty in another form, the cor-

poration guaranteed that it would declare at the end

of seven years a dividend of $49.60 on each share of

preferred installment stock, but this stock is to be

paid for in monthly installments of 60 cents per

month."

The opinion states further like provisions ; then says

:

"Here, again, is merely a guaranty that dividends

sufficient to mature certam classes of installment

stock and a class of paid-up stock would be declared

at the end of seven years."

The court holds that such a provision could not be

enforced unless there are net profits—dividends proper

—

out of which the guaranty can be made good and the

dividends paid. It is upon this principle that the court

declared the provision void.
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ment Co., 81 Fed. 776 under the statute of Missouri the

Circuit Court held that such an association could under

the statutes of that state issue such preferred stock, but

held that as the capital stock was a trust fund primarily

for creditors the association under the circumstances in

that case could not pledge the corporate assets for the re-

tirement of payment of a certain class of stock in prefer-

ence to others.

The opinion is apparently based upon the theory

that such a pledge of assets for the payment of stock would

be unfair to stockholders who had no direct knowledge

of the situation, and that such could not be done under

the statutes of Missouri.

We agree with counsel for appellants that the por-

tion of the text of Corpus Juris quoted by appellants at

page 43 of their brief, from 9 C. J. 995, Sec. 148, is a correct

statement of the law and, we think it sustains our con-

tention that the appellees in this case are entitled to be

first paid out of the assets of the association upon which

they have a contract lien.

Appellant quotes (their brief p. 44) the following

language from 4 R. C. L. p. 349, Sec. 8

:

»

"The different classes of stock being all equally

meritorious, in marshaling the assets no stockholder

should be given preference over another, unless there

is some provision in the charter or by-laws of the

association authorizing it."
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The cases cited to support the text are all of strictly

mutual building and loan associations.

On the same page, 349 of 4 R. C. L, there occurs this

language

:

"If there is any uncertainty or ambiguity in such

a contract made by a building association with a

shareholder, it must be resolved in favor of the lat-

ter."

We think the same question is applicable to the

rights of creditors holding a lien.

On page 47 of appellants' brief, under paragraph 9,

they cite authorities to the effect that creditors holding

liens are not entitled to a general receiver for all of the

corporation's assets. They apparently overlooked the

fact that this is a case where by its own admission the

appellant association has mingled the trust funds, in which

the appellees hold a special property, with any funds it

may have of its own, and that as a consequence thereof

the lien of these appellees, and those similarly situated,

are extended to the whole of the mingled funds: (Tr. pp.

46-47.)

See: Primeau v. Granfield, 184 F. 480,

In the case of Brennan v. Tillinghast, (CCA 6th),

201 Fed. 609, the court says:

"The court below correctly held that Brennan

was entitled to recover as a preferential claim, to be

paid in full, the sum of $3,558.75 received by the
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Ironwood Bank from the sale of his stock, less the

amount of his note, $1,000, and of the overdraft,

$216.07, leaving a balance of $2,342.68 for which sum
he was granted a decree against the receiver.

It is undisputed that the proceeds of the sale of

Brennan's stock, wrongfully converted by the Iron-

wood Bank to its own use, constituted a trust fund,

which did not lose this character when mingled with

other moneys of the bank, and that Brennan was

entitled to recover the amount thereof as a preferred

claim, if, and to the extent that, he sustained the

burden of proof of tracing this money, either in its

original shape or a substituted form, into the moneys

which came into the hands of the receiver as part of

the assets of the bank."

The right of a corporation to give security on stock,

we do not think has been denied, except in those states

where it was against the public policy of such states be-

cause of their usury laws. We are unable to understand

of what value this contention is to the appellants. If

appellees are stockholders they have a right to maintain

this suit and to have a receiver appointed and to apply

to the federal courts of Arizona therefor, regardless of

whether they are secured or not, unless they have in

some manner contracted not to ask for a receiver or an

injunction. Appellants have not, and can not, point out

that the appellees have made any such contract with the

appellant corporation.

Counsel persist in their erroneous statement of the

purpose and effect of this suit and insist that it is one "in-



80

volving the internal affairs of the Corporation for the

winding up of its affairs and its de facto dissolution." (Ap-

pellants' Brief p. 48). Such is not the purpose of the suit

and a reading of the prayer of the complaint of appellees

(Tr. pp. 28, 3 3),will show the contrary.

Briefly appellees' purposes are : To stop the dissipa-

tion and wasting of the assets of the corporation which

are admitted by both appellants, (Tr. p. 280, paragraph

II) ; for the preservation of the assets of the corporation by

a judicial officer (which necessity for this preservation is

confessed by each of the appellants. Tr. p. 280, paragraph

VI) ; and for the establishment by decree of the liens and

interests of the appellees, and those similarly situated, in

the trust held by the appellant association for their se-

curity, (on which it is admitted that the corporation has

given its contract lien, Tr. p. 49) ; and for the segrega-

ting of the assets, (which it is admitted have been mingled

with the assets of the other "Waddoups Controlled" build-

ing and loan associations, Tr. pp. 255-256; and it being

further admitted that these other "Waddoups Controlled"

building and loan associations are defunct, Tr. p. 256.)

Having given this security and having obtained the

money of appellees, appellants are not now permitted to

deny the validity of the lien. The obligation being as

binding upon the appellants as upon the appellees, it is

incumbent upon the appellants to return the money they

secured upon the faith of the lien they executed. This

would in any event be a condition prior to any claim that

the lien was invalid, as they are not permitted to retain
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the fruits of a contract and at the same time attack its

validity.

Under proposition No. II, (appellants' brief, p. 47)

they claim that under the laws of Utah, appellees are

not entitled to a receiver of a building and loan associa-

tion in the hands of the bank commissioner.

To begin with, the assets of the association have been

in the constructive possession of the District Court for

the Federal District of Arizona, since April, 1933. The

bank commissioner of Utah seized these assets in March,

1934.

Under this proposition also, appellants misstate the

issue when they assert that the primary relief sought by

the appellees is ''individual judgments in debt." The re-

lief prayed for is on behalf of appellees and all other per-

sons similarly situated and appellees have not prayed for

and expect no special privileges over like lien-holders.

ISSUE NO. Ill

Can the State of Utah, in the exercise of its police

power, enact any law that will deny a citizen of Arizona,

who is a lien-holding creditor of an Utah corporation, ac-

cess to the United States District Court in Arizona in a

suit to preserve property within the State of Arizona upofi

which the complainants hold a lien cognizable in equity,

and thus deprive the United States District Court of ap-

plying recognized equitable remedies for the correction of

the wrong confessedly done to the citizens of Arizona?
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Under this issue we answer, in part, appellants' Prop-

osition No. II, pp. 47 et seq. of their brief.

THE POLICE POWER OF A STATE DOES NOT
EXTEND BEYOND ITS TERRITORIAL
LIMITS.

The State of Utah confers certain powers on its Bank

Commissioner under the police powers of the state. That

it is in the exercise of a police power, is shown by

the holding in the case of Union Savings & Invest-

ment Company vs. District Court, 140 Pac. 221, 44

Utah 397.

"The state, under its police power, may thus as-

sert the right to exercise some rights of inspection

and supervision over building and loan association,

as well as over banks, which it may not deem neces-

sary with respect to corporations organized for profit

generally."

That the police power of the state does not extend

beyond its territorial limits and cannot be exercised be-

yond those territorial limits to give effect to its laws, par*

ticularly where they are a matter of internal police power

is held in many cases.

In the case of Hess v. Reynolds, 113 U. S. 73, the

Court says

:

"This jurisdiction of the Court of the United States

in controversies between citizens of different states

cannot be ousted or annulled by statutes of the states
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assuming to confer it exclusively on their own courts

* * * It cannot be defeated by state statutes enacted

for the more convenient settlement of estate of

decedents."

It was claimed in the above case that:

"Proceedings which were commenced in the pro-

bate court to obtain payment of a claim against the

estate of a decedent then under administration in

that court, was within the exclusive jurisdiction of the

state court, and could not be transferred to a court of

the United States."

The doctrine was stated in the case of Hyde v. Stone,

20 How. 170-176:

"But this court has repeatedly decided that the

jurisdiction of the courts of the United States over

controversies between citizens of different states can-

not be impaired by the laws of the States which pre-

scribe the mode of redress in their courts or which

regulate the distribution of their judicial power."

The opinion further states

:

"That the United States Courts cannot abdicate

their authority or duties in any case in favor of an-

other jurisdiction."

That a state's police power is confined to the terri-

torial limits of the state and is binding upon all persons

and corporations within the state, even of aliens, but does

not extend beyond the geographical limits of the state, has

been repeatedly held by the United States Supreme Court.

Hilton V. Guyot, 159 U. S. 113, 16 S. Ct. 139, 40 L.

Ed. 95.
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United States v. De Witt, 76 U. S. 31, 19 L. ed. 593.

The Mayor, Alderman and Commonalty of the City

of N. Y. V. George Metz, 11 Peters 101, 9 L. ed.

648.

Gibbons v. Ogden, 9 Wheat 3, 6 L. Ed. 23.

See also

Elson V. Mtg. Bldg. & Loan Assn., 4 Fed. Supp. 779.

affd. Commonwealth etc. vs. Williams, 11 Fed.

(2nd) 509. (C. C. A. 3rd).

The matter of the regulation and control of a building

and loan association by a state is based upon the exercise

of police powers of the state. This is so recognized in

Utah, and is also recognized by the decisions in the United

States Supreme Court, and in the State of California,

and, we think, all other states of the Union in relation

to the regulation of all corporations.

Union Savings & Inv. Co. v. Dist. Ct., 140 Pac. 221

(Utah).

State Savings & Com' I Bank v. Anderson, 132 Pac.

755 (Calif.) (Bank case)
;

Noble State Bank v. Haskell, 219 U. S. 102, 55 L. Ed.

112; (Bank case)
;

Shallenberger v. First State Bank of Holstein, 219

U. S. 109, 55 L. Ed. 117; (Bank case)
;

Engel V. O'Malley, 219 U. S. 127, 55 L. Ed. 128;

Assaria State Bank v. Dolley, 219 U. S. 120, 55 L. Ed.

123;

It seems absurd that any state would attempt to

limit the jurisdiction of the United States courts in equity
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that derived their jurisdiction from the constitution of

the United States and the Acts of Congress by which these

courts are created.

The claim is analogous to that often made that the

state had authority to prohibit a foreign corporation doing

business in the state from transferring a case to the Fed-

eral Court from the State Court under a penalty of for-

feiting its right to do business in the state.

The question came up in Arizona in the case of

Copper Queen Consol. Mining Co. v. Jones, et al, 237 Fed.

131, and is fully considered in the learned opinion written

by Mr. Justice Morrow, in which the authorities are

collated. In this case the court, in holding that it was

beyond the power of any state to limit the jurisdiction

of the Federal Courts, quoted with approval the opinion

of Chief Justice White in the case of Harrison v. St. Louis &
San Francisco R. Co., 232 U. S. 318, 58 L. Ed. 621, as

follows

:

"It may not be doubted that the judicial power

of the United States, as created by the Constitution

and provided for by Congress pursuant to its con-

stitutional authority, is a power wholly independent

of state action and which therefore the several states

may not by any exertion of authority in any form,

directly or indirectly, destroy, abridge, limit, or render

inefficacious. The doctrine is so elementary as to

require no citation of authority to sustain it. In-

deed, it stands out so plainly as one of the essential

and fundamental conceptions upon which our con-



86

stitutional system rests, and the lines which define

it are so broad and so obvious, that, unlike some of

the other powers delegated by the Constitution, where

the lines of distinction are less clearly defined, the

attempts to transgress or forget them have been so

infrequent as to call for few occasions for their state-

ment and application. However, though infrequent,

occasions have not been wanting, especially on the

subject of the removal of causes with which we are

now dealing, where the general principle has been

expounded and applied so as to cause the subject,

even from the mere point of view of authority, to be

beyond the domain of all possible controversy."

And the court quotes with approval from the same

case the following:

"The judicial power of the United States, as

created by the Constitution and provided for by Con-

gress pursuant to its constitutional authority, is a

power wholly independent of state action and which

therefore the several states may not by any exertion

of authority in any form, directly or indirectly, de-

stroy, abridge, limit, or render inefficacious."

The judicial power of this state is created by the

constitution.

In the case of Commonwealth of Pennsylvania v.

Williams, 11 Fed. (2) 509 (C. C. A. 3rd) , the court had the

question directly before it upon the question of an ap-

pointment of a receiver for an insolvent building and loan

association. The case differs from the one now pending

before the court in that it was an action brought in the
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Federal District Court of Pennsylvania to appoint a re-

ceiver for a domestic corporation, while in the present

case the suit is brought by lien-holding creditors against

a foreign corporation praying for other equitable relief

and setting up grounds which entitled the appellees to

other equitable relief aside from the appointment of a

receiver.

In that case the District Court, affirming the case of

Elson V. Mortgage Building & Loan Association, 4 F.

Supp. 779, decided that the statutes of Pennsylvania could

not impair the Federal Court's plenary power given by

Congress to determine a controversy involving over $3,-

000.00, between citizens of different states, by conferring

exclusive jurisdiction thereof on state courts and admin-

istrative bodies, or by other means. Stating that:

"Article 3, section 2, of the Constitution, provides

that

'The judicial power shall extend * * * to Con-

troversies * * * between citizens of different

states.'

Congress, pursuant to this authority, has provided

that District Courts shall have original jurisdiction

of all suits of a civil nature at common law or in

equity, where the matter in controversy exceeds, ex-

clusive of costs and interest, the sum or value of

$3,000 and is between citizens of different states.

Section 24, Judicial Code (28 USCA Sec. 41). This

is the source of the jurisdiction and power of the

District Court in this case."
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And the court further says in its opinion:

"While sitting in a state as a court of the United

States, the federal court accepts and gives effect to

the laws of the state, so far as they do not affect its

jurisdiction and the rights of nonresident creditors.

Yet it exercises powers independent of the state. A
state cannot take away the plenary power of the

federal courts given to them by Congress by con-

ferring exclusive jurisdiction of such controversy

upon its own courts and administrative bodies, by

prescribing exclusive methods of commencing or con-

ducting litigation, by prohibiting the seizure of the

subject of the litigation during its pendency, or by

any other means." (citing cases).

It also quotes from the opinion of Judge Sanborn,

speaking for the Circuit Court of Appeals for the Eighth

Circuit in the case of National Surety Co. v. State Bank,

120 F. 593, at length. A part of that quotation is as fol-

lows:

"This right and this jurisdiction were not con-

ditioned by the fact that complainants had or had

not like rights or remedies in the state courts, or by

the fact that those courts had or had not concurrent

jurisdiction. * * * The rights of these appellants to

their hearing and decree in the federal court, and

the jurisdiction of that court to determine their con-

troversy, were independent of state legislation. The

state of Nebraska did not grant and it could not

revoke or impair, that right or that jurisdiction."

(Italics by court).
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The court also quotes from the case of Leadville Coal

Co. V. McCreery, 141 U. S. 475, 35 L. Ed. 824.

This entire opinion is well reasoned and contains

many authorities and distinguishes many of the cases

upon which appellants rely.

The opinion of the District Court in Elson v. Mort-

gage Building & Loan Association, 4 F. Supp. 779, gives

a thorough statement of the facts involved, including the

law of Pennsylvania upon the subject and cites many
authorities from the Supreme Court of the United States

sustaining the court's decree.

As the Pennsylvania cases, supra, are more nearly

like the case at bar, we adopt largely as a part of our

argument the opinion of the courts in these two Pennsyl-

vania cases.

In the Pennsylvania cases the issue was; that the

court of the state in which the corporation was organized,

could, in the exercise of its police power, deprive the

federal courts setting in that state as a court of the United

States, of the jurisdiction to appoint a receiver to preserve

the property of the corporation upon the complaint of a

stockholder.

In the case before the Court, a like contention is

made that the state of Utah can, under the exercise of

its police power, enact a law that will deny a citizen and

resident of Arizona, who is a lien-holding creditor of an
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Utah corporation, access to the United States District

Court of Arizona in a suit to preserve the property within

that state, on which the complainants hold a lien and

thus deprive the United States Court of applying recog-

nized equitable remedies for the correction of the wrong

confessedly done to the citizens of Arizona, and denying

them the right of a Federal Court in Arizona to protect

and preserve the property that is within its jurisdiction,

not for the benefit of these appellees alone, but for the

benefit of all persons similarly situated, wherever they

may be. No attempt is made to shut out any person hold-

ing a like lien from a like protection, whether they reside

in Arizona or any other state.

FEDERAL COURT MAY ENTERTAIN THIS

SUIT.

We next discuss the STATUTES OF UTAH, argued

by appellants in their brief pages 47 et. seq.

Counsel for appellants make the contention in their

brief, p. 48, "that no court, state or federal, may entertain

litigation by 'a stockholder or member' in which its inter-

position is sought with reference to a matter within the

jurisdiction of the bank commissioner, in the absence of

an allegation of bad faith or neglect of duty on his part."

It is to be noted that they do not contend that a "lien-

holding creditor" does not have this right, and as the

answer of appellants admits (1) the mingling of the assets

of the defendant corporation with other "Waddoup's con-
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trolled" institutions that are now defunct (Tr. pp. 255-

256) ; (2) The largest portion of the investments in real

estate are in Arizona and standing in the name of the

defendant corporation (Tr. p. 155) ; the waste and dissipa-

tion of the assets of the corporation as alleged in plain-

tiffs' complaint (Tr. p. 20 seq.) ; the necessity for a re-

ceivership (Tr. p. 27 seq.) ; and as it is one of the best

established principles of law that when a trustee mingles

the trust funds with his own, the lien of the sestui que

trust extends to the whole of the mingled fund until such

time as there is an accounting and separation and partici-

pation of these assets, we cannot understand upon what

theory counsel contends that a federal court of equity

has no jurisdiction to appoint a receiver therefor, nor do

we think there is any such provision in the statutes of

Utah.

As we interpret these statutes and the decision of the

Supreme Court of Utah in regard thereto, they are as

follows

:

(1) In 1914 a suit could not be brought ''to dissolve

or wind up" the affairs of a corporation, when it was a

mutual building and loan association, except by the at-

torney general of Utah.

(2) A suit could be brought, however, by any per-

son, creditor or member, where the purpose of the suit was

not to dissolve the corporation but to preserve the assets

for the benefit of the stockholders or creditors, or both,

and that a receiver could be appointed for such purpose.
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the restriction being that the corporation must remain an

entity undissolved, the power of dissolving being retained

by the state;

(3) That the law was subsequently amended (1925)

to permit the bank commissioner under certain circum-

stances to take possession of the assets of the corporation

and wind up its affairs and deprived the attorney general

of Utah of the authority theretofore vested in him

;

(4) That the mandatory word "shall" in the statute

was by amendment in 1925 changed to "may", thereby

establishing beyond doubt that the law was permissive

or discretionary, and that it was not mandatory upon the

bank commissioner to make such seizure;

(5) That in 1925 the building and loan associations

were placed under the control of the bank commissioner

for the purpose of liquidation, etc., when necessary, and

he was to proceed in the same manner as provided for by

the statute governing his functions as a bank commissioner

with reference to banking institutions. This merely set

out the procedure he should follow in the event he decided

to take over the property.

(6) That the Banking Code at that time provided

that in the event of application to a court for the appoint-

ment of a receiver, the Bank Commissioner had jive days

after notice to assert his claim, and have the receivership

vacated or the proceedings therefor stopped under certain

circumstances. The language of the statute applied only

to banks. We hold, however, that Banking Code Section



93

13, page 79, Laws of 1921 is applicable in the present case,

under the authority of Twiggs v. State Board of Land Com-

missioners, (Utah) 75 Pac. 729, and for the further reason

that when the legislature in 1925 amended the Act by

repealing the mandatory "shall" and inserting the permis-

sive or discretionary "may' , subsequent to the adoption of

the decision in Union Savings & Investment Co. v. District

Court, supra, which held in 1914 that the jurisdiction of

the Bank Commissioner to "wind up'' such a corporation

was exclusive, in the event of his failure to act, the common

law or equity jurisdiction of the courts being unaffected

by the statute, complete jurisdiction of the courts in the

matter was reaffirmed, except as limited by Section 13,

page 79 of the laws of 1921, now Section 7-2-5 of the Utah

Code of 1933.

(7) That sec. 7-2-5 of the 1933 Code of Utah pro-

vided specifically that the bank commissioner might take

possession of such institution (building and loan associa-

tion) within five days after notice, and that if a receiver

had been appointed the same should be vacated or the as-

signee removed "upon the application of the commission-

er", and that in such cases the commissioner should pro-

ceed to administer the estate of such institution as pro-

vided in Section 7-2-5, Utah Code, 1933; and Section

88-1-15 of the Code provides that in all such suits or pro-

ceedings instituted before the code was enacted, the pro-

ceedings should conform to the provisions of the revised

statute as far as consistent therewith.

(8) That the law of 1933 placed all such institutions
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under the jurisdiction of the District Court, the section

being as follows:

"7-2-2 JURISDICTION OF DISTRICT COURT.

The district court in and for the county in which

such institution or the principal office thereof is

situated shall have jurisdiction in the liquidation of

the affairs of such institution under the provisions

of this chapter."

LEGISLATIVE INTENT IN CONTROLLING.
When a legislature makes a change from the word

"shall" to the word "may" subsequent to the adoption of

a rule interpreted by the Court to be mandatory and

exclusive, it shows a clear and conclusive intention on the

part of the legislature that the word "may" in the Act

shall be construed in its permissive sense.

Various cases hold that:

"The deliberate selection in a statute of language

differing from that of earlier acts on the subject,

indicate that a change of law was intended."

Brewster v. Gage, 280 U. S. 327, 50 S. Ct. 115, 74 L.

Ed. 457.

"The history of legislation lends emphasis to

the initial impression of its import, for it is elementary

that when language used in an earlier statute has in

application received judicial construction, change in

language in later analogous legislation imports legis-

lative purpose to attain a different result."
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Malley vs. Howard, 281 F. 363 (CCA).

"Where words of enlargement in a statute were

by amendment during the passage of an act and words

of limitation inserted in their stead, it should be held

that the Legislature thereby intended to restrict the

application of the act."

Connote v. Norjolk & W. Ry. Co., 216 F. 823.

"When a section of an existing law is amended
by the General Assembly by striking out therefrom

"may" and inserting in lieu thereof "shall" a clear

intent is manifest to thereby alter the directory nature

of the law and render it mandatory.

"Where, as in the instant case, the General

Assembly deliberately amends an existing law by
striking out "may" and substituting "shall" it would

be absurd for the court to deliberately give the mean-
ing of "may" to the newly substituted "shall". It

would indeed be a mockery in the way of construction

and would be equivalent to a judicial repeal of the

amended act and a judicial reinstatement of the

former law."

State ex rel Mitman vs. Board of County Commission-

ers of Green Co., 113 N. E. 831,

cited with approval and adopted in the case of

State ex rel Methodist Childrens Home Assn. of

Worthington vs. Board of Education, etc., 138 N.

E. 865 (Ohio).

The same principle is also held in the following cases

:

Terre Haute & /. R. Co. vs. Indiana, 194 U. S. 579,

24S. Ct. 767, 48 L. Ed. 1124.
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Thompson vs. Roe ex dem Carroll, 22 How 422, 16

L. ed. 387.

Johnson vs. United States, 22S U. S. 405, 32 S. Ct.

748, 56 L. Ed. 1142.

and many other United States cases. And, as mil be

shown in the extracts from the laws of Utah both 1921

and 1933, the specific right is given to a private suitor to

start actions for receiverships, and that it is discretionary

with the Bank Commissioner as to whether or not he will,

\^'ithin five days, decide to proceed himself.

The legislative intent of the statutes of Utah as ex-

pressed in the laws of 1925, or in the later act of 1933, or

any other legislative enactment, was not to vest in the

Bank Commissioner of Utah the absolute and exclusive

power to administer the affairs of a building and loan

association to the exclusion of courts of equity in all

cases, nor was the legislative intent to make it mandator}^

upon him to so act, nor to prevent him from waiving any

claim to so administer them either by act or by omission.

The legislative intent of the law of 1921, page 79,

section 13, was clearly to make it optional with the Bank

Commissioner to leave the administration of any institu-

tion then under his jurisdiction in the hands of the court

and that the court should appoint a receiver in such cases

;

and it further required the Bank Commissioner to make

the election within five days after he had notice of the

suit.

It seems to be too clear for argument that the legisla-
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tive intent when the 1925 Act was adopted, placing build-

ing and loan association under the jurisdiction of the

Bank' Commissioner, and incorporating into that Act by

reference the banking law of 1921, was to make those pro-

visions of the Banking Act and all of its provisions ap-

plicable to building and loan associations, and that in

such a case "the Bank Commissioner may within five

days after the service of such notice upon him take posses-

sion of such institution * * * and in all such cases ad-

minister the assets of such institution as in this chapter

provided".

This was the procedure outlined which he must fol-

low and when the Legislature of Utah in 1933 adopted

the new code and brought forward this section from the

laws of 1921, page 79, section 13 inserting after the word

"bank", the words "or other institution", it merely quali-

fied and collated without changing the existing law. Fur-

thermore, when it inserted in the 1933 code the provisions

in Section 88-1-15, reading:

"Sec. 88-1-15. The repeal of existing statutes

shall not affect any act done, any right accruing or

which has been established, or any suit of proceeding

had or commenced in any civil cause before the time

when such repeal takes effect ; but the proceedings in

such case shall be conformed to the provisions of these

revised statutes as far as consistent.''

the words italicized were intended to apply to the pro-

ceedings then pending, and if the bank commissioner in-

tended to exercise that option he must exercise that op-
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tion in the manner that the law provides and within five

days after notice.

Appellants have interpreted the law of 1933 as bind-

ing upon them, when they applied under the provisions

of the 1933 code, reading as follows:

"Section 7-2-2. The district court in and for the

county in which such institution or the principal

office thereof is situated shall have jurisdiction in the

liquidation of the affairs of such institution under

the provisions of this chapter,"

to the Third Judicial District Court, County of Salt Lake

State of Utah, to

"assume jurisdiction of the suspension, conservation,

and/or liquidation of Intermountain Building and

Loan Association, a Utah corporation",

and the defendant building and loan association, if it be

conceded that M. E. Waddoups, its president, had authori-

ty to do so, also recognized that this was the law applica-

ble to these proceedings when he made his appearance

there and consented that a hearing be had there; and

the court decreed that the new law was binding when it

made its order that it would assume jurisdiction in ac-

cordance with the prayer of the petition. (See Tr. pp

262-263).

Now this law having been in force since June 18,

1933; Malia having had notice prior to May 24, 1933;

Malia having filed a petition to intervene in September,

1933, asserting no claim to these assets; and being denied
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the right to Intervene upon the grounds of insufficiency

of his petition and failed to appeal from the order denying

Intervention; Malia not asserting any claim to the assets

until March 17, 1934; has, under the provisions of the

Utah law of 1933, waived any claim he might have had

In the premises under the laws of Utah.

We do not wish to imply that he could exercise that

right in a suit brought outside the state of Utah. His

power stopped at the state line. All of his authority

came from the police power of Utah, and when he entered

Arizona, he was subject to the police power of Arizona,

and when the defendant corporation entered the state

of Arizona it impliedly bound itself by the constitution

and laws of the state of Arizona ; and when it contracted

with the appellees giving them a lien enforceable in a

court of equity under the principles recognized since the

first court of Chancery was established in England, It

impliedly agreed that they should have all the remedies

necessary to enforce their rights under their contract

liens ; and there is no other manner in which those liens

could be asserted and the rights under them protected,

except by a suit in equity in the nature of the suit which

these appellees have instituted, and the appellants in this

case have not and cannot point out any other method bv

which these rights could be enforced.
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AMENDMENT OF STATUTE DID NOT AF-

FECT A VESTED CONTRACT RIGHT OR
REMEDY.

The contention is set up on page 52 of Appellants

brief that a vested right has been established in the so-

called "right or remedy" established in the 1917 amend-

ment this so-called Remedy is in fact and in law a mere

matter of procedure.

The law was made for the benefit of creditors of the

corporation, not for the benefit of Malia and not for

the benefit of the corporation.

The constitution of Utah contains a provision set

out on page 23 of appellants' brief which retained in the

state the right to alter, amend or repeal legislation re-

lating to corporations, and all corporations doing business

in the state may as to such business be regulated, limited

or restrained by law.

No person, therefor, has any vested right in pro-

cedure or even in a remedy, where the state by its con-

stitution, retains the right to alter, or amend, or repeal

that remedy, except, that if by such alterations, amend-

ments or repeal, the state denies tojihe person an adequate

remedy at law or in equity.

Remedy is defined to be the means employed to

enforce a right or redress an injury.

Remedy is a part of procedure and amendments to
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existing laws apply to pending cases in so far as con-

sistent.

Campbell vs. Iron Silver Mining Co., 83 Fed. 643,

(8 C. C. A.) see page 646;

1933 Utah Code 88-1-5;

(See Appellants brief page 51).

The whole effect of Chapter 23 Laws of 1921, and

of the subsequent Section 7-2-5 statutes of Utah, 1933, is

to change the method to be followed by the Bank Com-

missioner in exercising the powers conferred upon him

from the mandatory provision that he "shall" act to the

permissive "may" act, and he is given discretion in all

cases whether he shall act as liquidator or shall permit a

receiver appointed by the court to continue.

This is a permissible change of remedy without de-

priving one of his property or impairing the obligations

of his contract, just as the change in the 1917 statute

which placed the authority in the Bank Commissioner

and deprived the Attorney General of the State of Utah

of the authority that had previously been vested in him,

was valid. It also was a permissive change.

See Sturges v. Crownshield, 4 Wheat 122; 4 L. Ed.

524;

Edwards vs. Kearzey, 24 L. Ed., 793 ; 96 U. S. 595

;

Campbell vs. Iron Silver Mining Co., supra

;

6 R. C. L. 347, 348, 356, 357, 359, 361

;

Neither of the appellants raised any question in their
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pleading in the lower court with reference to the Con-

stitution of the United States and the obligations of con-

tract. They come in here for the first time asserting the

claimed "vested right". As was said by the Supreme

Court in Gibbes v. Zimmerman, 290 U. S. 326; 78 L. Ed.

342, at page 345

:

"The appellant, who was plaintiff in the suit

asserts that the Act impairs the obligation of con-

tract in violation of the Constitution of the United

States. PFe cannot consider this contention since in

his pleading the appellant relied solely on the pro-

visions of the state Constitution with respect to the

obligations of contract and made no reference to Sec.

10, of Article 1, of the federal constitution, and the

Supreme Court in disposing of the case, did not

mention or discuss that section." (citing numerous

authorities).

We, therefore, contend that this claim comes too late.

On the contrary, appellants came into the lower court

(Tr. pp. 39, 204) alleging that Section 13, Chapter 23 of

the Laws of 1921, and Chapter 12 of the Banking Code of

Utah, 1933, were pertinent to this case.

On page 39 of the Transcript of Record, there is set

up in appellant association's answer the allegation that

the Bank Commissioner is governed by Chapt. 23, Laws

of 1921. No exception is made. In the first petition of

Malia to intervene, he set up Chapt. 23, Session Laws

of Utah, 1921, and on page 204 of the Transcript of Record

he sets out in haec verba Section 13 of said laws of
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1921 as the statutes which govern in this case; and in the

second petition of Malia to intervene he states (Tr. p.

215) the pertinent laws which he alleges govern in this

case, and cites them as Chapt. 2, Revised Statutes of

Utah, 1933. At no place in the pleadings is it contended

either by Malia or by the appellant association that Sec-

tion 13, Chapt. 23, of the Session Laws of Utah, 1921, do

not govern in this case, or that said section as carried

into the 1933 Utah Code as Section 7-2-5 is not applicable.

The first time that appellants have raised the question that

there is any "vested right or remedy" in any one is raised

on page 52 of their brief.

The appellants are certainly not entitled to "change

their hold" in this court over the question they put in

issue in the District Court. They asserted in the lower

court what their claimed powers and authorities were

and from what statutes they claimed to derive such

authority. They now come into this court setting up an

entirely different contention as to the source of the power

and authority of Malia over what he asserted in the court

below, where they made no contention that the Constitu-

tion of the United States was in any way involved.

In Edwards vs. Kearzey, 24 Law Edition, 793 at 799,

Mr. Justice Clifford stated:

" * * * State Legislatures may change existing reme-

dies, and substitute others in their place, and if the

new remedy is not unreasonable, and will enable the

party to enforce his rights without new and burden-
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some restrictions, the party is bound to pursue the

new remedy, the rule being that a State Legislature

may regulate at pleasure the modes of proceeding in

relation to past contracts as well as those made sub-

sequent to the new regulation.

* * *

"Beyond all doubt, a State Legislature may regu-

late all such proceedings in its courts at pleasure,

subject only to the condition that the new regulation

shall not in any material respect impair the just

rights of any party to a pre-existing contract. Authori-

ties to that effect are numerous and decisive. * * * "

We respectfully submit that if the legislature may

limit the equity powers of the courts and create a statu-

tory liquidator and corporations and stockholders be bound

thereby that the reverse is also true and the liquidator

may be abolished and the jurisdiction of the courts re-

stored without depriving any one of a vested right or a

remedy.

It is simply a matter of procedure.

Campbell vs. Iron Silver Mining Co., supra

;

In any event the matter is not at issue for the reason

the question was not raised below and is raised here for

the first time.

An examination of these statutes will, we think,

further show that they applied only to the proceedings in

the state of Utah affecting the administration of building

and loan association, and that the statutes of Utah never
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were Intended to apply to a situation where it became

necessary to preserve and protect the property of a Utah

corporation in another state.

We also think it clear that the defendant corporation

is not such an one as would be dissolved by a receiver-

ship proceeding. It is not a mutual building and loan

association. It is organized upon a stock plan, and all

the profits thereof go to a certain particular class of

stock, "Permanent Reserve Guarantee Stock, of the par

value of $1.00." It has a right to do other business other

than building and loan business, and it could continue

such business even though all of its assets were placed in

the hands of a receiver of the character applied for in

these proceedings. (Tr. p. 85).

The company was "empowered to act as agent for

all classes of insurance, liability, surety, loan, and other

financial corporations, and to do each, all and everything

that may be necessary or essential In and about the

carrying out of the objects aforesaid and all other pur-

poses and objects permissible under the laws of the State

of Utah now in force and which may be hereinafter en-

acted."

It is also clear, we think, that contrary to the con-

tention of appellants, the amendments to the law by the

Utah Legislature in 1933 relate to procedure affecting

the remedy, and that proceedings in all pending cases were

required to conform to the provisions of their Revised

Statutes of 1933 so far as consistent.
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It is also apparent that the district court of Utah

acted under the 1933 statute when it assumed jurisdiction

over the defendant corporation's affairs in Utah. Prior

to that time the law was very defective. The powers of

the bank commissioner were extremely limited and the

decision of the Supreme Court of Utah in Riches vs.

Hadlock, 15 Pac. (2nd) 283, pointed out these defects, and

that the purpose of the amendments was to cure these

defects and give to the bank commissioner powers equal to

those of a chancery receiver, that court having held that

his powers were less than those of a chancery receiver.

The appellants recognized that they must proceed

under the 1933 statutes and therefore applied to the dis-

trict court of Utah to assume jurisdiction over the affairs

of the defendant corporation. As appears (Tr. p. 262) in

Defendant's Exhibit "A", wherein there is set out in full

the order of the Third Judicial District Court of the

County of Salt Lake, State of Utah, we call the court's

attention to the first paragraph of the order, reading as

follows

:

"1. That the above entitled court has, and does

hereby assume jurisdiction of the suspension, con-

servation, and/or liquidation of the affairs, business

and property of said Intermountain Building and

Loan Association." (Tr. p. 263).

We, elsewhere (pages 130-133 this Brief) have dis-

tinguished the Statutes of the States upon which the courts

have rendered decisions in the cases cited by appellants

and will not repeat here.
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The appellants in their brief (p. 54) seem to rely

principally upon the case of Relj v. Rundle, 103 U. S. 222,

26 L. Ed. 337, and quote at length from that case to the

effect that by the charter of its corporation granted in

the state of Missouri, the statutory receiver, namely the

superintendent of the Insurance Department of the state,

should represent the company in all suits instituted af-

fecting the winding up of its affairs and holding that under

the statutes of Missouri Relf became by operation of

law the successor of the corporation in the litigation the

appellees there instituted in Louisiana.

The most that can be said for that case as laying

down any rule favorable to the appellants is, that, under

that decision where the title to the assets of the corpora-

tion vested by operation of law by a specific provision in

its statutory successor when the corporation was dissolved,

appellant Malia, had the appellant corporation been dis-

solved and he had become its statutory successor, would

have had a right to have been made a party to the suit in

the District Court instituted by the appellees herein had

he made his application therefor in the form required by

law and in compliance with Equity Rule 37.

In the case of Relf v. Rundle, supra, the question

was, where an Insurance Company was sued in a state

other than that where it was incorporated, by a citizen of

the former state, and it was afterwards dissolved and its

property vested in the superintendent of the Insurance

Department of the estate where the corporation was
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created, was such superintendent, after being made a de-

fendant in the suit, entitled to remove the cause to the

Circuit Court of the United States? And the Supreme

Court of the United States, in holding that Relf was en-

titled to remove the cause and require the citizens of

Louisiana to litigate their claims with him in the courts

of the United States, held that

:

"The appellees, when they contracted with the

Missouri Corporation, impliedly agreed that if the

Corporation was dissolved under the Missouri laws,

the Superintendent of the Insurance Department of

the State should represent the Company in all suits

instituted by them affecting the winding up of its

affairs. Relf, therefore, became, by operation of law

the successor of the corporation in the litigation these

appellees instituted in Louisiana. He was, in legal

effect, their only opponent in the suit they had begun,

and as he appeared in time and was a citizen of Mis-

souri representing a Missouri corporation, he was

entitled to remove and cause and require the citizens

of Louisiana to litigate their claims with him in the

courts of the United States."

Thereafter the court made its order the purport and

effect of which was that the Circuit Court of the United

States for the District of Louisiana was to permit Relf to

remove the cause to that court for trial from the state

court. It merely gave him the right to be a defendant in

that action. The purpose of the action in question was,

to use the language of the court: "the object of which was

to have the assets of the Company in Louisiana declared
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a trust fund and applied to the payment of the claims of

Louisiana creditors and policy holders in preference to

others."

The clear effect of this decision is to liold that Alalia's

right (if the statutes of Utah were similar to the Missouri

law, which they are not), when he comes into the state of

Arizona, is to appear in the Federal District Court of

Arizona and litigate the rights of the corporation as

against these appellees, he appearing as a defendant.

There is not a single intimation that Relf would be per-

mitted to remove the assets from the state of Louisiana

until the rights of the litigants were determined, if even

then, for under the decision of the Supreme Court of the

United States in Clark v. Williard, 78 L. ed. p. 1160, 292

U. S. 112, the court uses the following language:

"By hypothesis the domestic corporation after dis-

solution may be placed, upon a proper showing, in the

hands of a receiver, and its assets ratably distributed.

The foreign corporation, represented by a foreign li-

quidator, may be subjected to the same restraints.

If supplementary directions are thought to be appro-

priated to the end that local assets may be kept with-

in Montana till local creditors are paid their share of

all the assets everywhere, there is power in a court of

equity to assure the requisite equality." (Citing

numerous cases.)

The judgment of the court in Clark v. Williard, supra,

was that "the decree should be vacated in so far as it ad-

judges the validity and priority of the respondents' execu-
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tion, (citing cases) and the cause remanded to the Su-

preme Court of Montana for further proceedings not in-

consistent with this opinion.

The court states that the question is still open as

to whether executions may be subordinated to the title of

a foreign liquidator without a forbidden discrimination

between corporations organized in Montana and those

from other states, a question not involved in the instant

case, and the Supreme Court of the United States uses

this language for the future guidance of the Supreme

Court of Montana

:

"To resume: The Supreme Court of Montana will

determine whether there is any local policy whereby

an insolvent foreign corporation in the hands of a

liquidator with title must submit to the sacrifice of

its assets or to their unequal distribution by writs of

execution.

If such a policy exists and the foreign liquidator

is thus displaced, other questions may remain as to

the power of the state which there is no occasion to

consider in advance of the event."

Appellants cite Cook, et al. v. Illinois Bankers Life

Assn., et al., 46 Fed. (2d) 782 (C. C A. 7) (their brief p.

57), the decision of which is based upon the same theory

as that in the case of McGarry v. Lentz, supra. That ac-

tion was under the Illinois statute which expressly pro-

hibited the issuance of restraining orders, etc., against

domestic insurance corporations, and the theory of that
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case is that the poHcy holders in the defendant corpora-

tion, which was a mutual fraternal association had con-

tracted not to ask for the relief.

It was contended on the part of appellants in that

case hat the case of Guffey v. Smithy 237 U. S. 101, 59

Law Ed. 856, governed, but the Seventh Circuit held to

the contrary and distinguished it upon this theory:

"That was a case, however, where the state court

had provided complainant no other remedy, either

legal or equitable. This distinction is of vital im-

portance, and the case lends no aid to appellants"

contentions."

We think the case of Guffey v. Sm,ith, supra, is pecu-

liarly applicable to the instant case, for the rule contended

for by appellants would deprive appellees of all remedy

in the courts.

"These decisions, it is insisted, should have been

accepted and applied by the circuit court. To this

we cannot assent. By the legislation of Congress

and repeated decisions of this court it has long been

settled that the remedies afforded and modes of pro-

ceeding pursued in the Federal courts, sitting as

courts of equity, are not determined by local laws or

rules of decision, but by general principles, rules, and

usages of equity, having uniform operation in those

courts wherever sitting." (Citing statutes and num-
erous cases.)

The court in distinguishing between an executory

contract and a freeholding interest says

:
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"In a practical sense the suit is one to prevent

waste, and it comes with ill grace for the defendants

to say that they ought not to be restrained because,

perchance, the complainants may sometimes exer-

cise their option to surrender the lease."

The Supreme Court of the United States there-

fore upheld the right of the complainant in the bill to

relief in equity. The purpose of the suit being the same

as in the instant case, namely, to prevent waste, etc., the

like rule of law prevails. Certainly this record shows

conclusively the necessity for court action to prevent the

assets in which these plaintiffs have a special property

from being dissipated.

The case of Amos, Comptroller of Florida v. Trust

Co., (CCA 5th), 54 Fed. (2d) 286, cited by appellants

in their brief on pages 57, 83 and 89, is a case easily dis-

tinguished from the instant case. It differs, among other

particulars, in the following:

1. The court refused to appoint a general receiver

for the affairs of the Trust Company;

2. It appears that the items over which the special

receivership was granted were a part of the assets that

belonged under the general receivership;

3. The general receiver being a competent person

to administer those particular trusts and having had as

general receiver a financial interest therein, the property

should have been included in the general receivership

;

4. It did not involve the question of the preserva-
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tion of assets of a foreign corporation upon which creditors

had contract liens and in which they had a special property

and which were being sought to be taken out of the

jurisdiction of the court that had acquired such jurisdic-

tion long prior to the action of the Bank Commissioner

of such foreign state;

5. Insolvency was denied;

6. The statutes of Florida are very different from

the statutes of Utah and the receiver for a bank in

Florida is like a receiver of a national bank,—the repre-

sentative of the comptroller;

7. The court held by implication that it had juris-

diction but should not exercise it except in extreme cases

and that the facts did not justify such interference in

that particular case.

The case of Bank of Bay Biscayne v. Hankins (CCA
5th) 42 Fed. (2d) 209, referred to in appellants brief on

pages 61 and 65, was one in which the comptroller of the

State of Florida had taken possession of a bank prior to

the time that proceedings were filed asking for the ap-

pointment of a receiver in the Federal District Court.

Under the principles laid down in Harkins vs. Brun-

dage, supra, Palmer vs. Texas, supra, and Mitchell vs.

Maurer, supra, the application came too late and the af-

fairs of the comptroller should not have been interfered

with. We do not deem it necessary further to discuss this

case. The court apparently did not question the authority
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of the District Couijt in a proper case to have appointed

a receiver for the State Bank. No facts were shown in

that case as to why the possession lawfully acquired by

the bank commissioner prior to the filing of the suit in the

Federal Court should be disturbed.

Appellees rely strongly on the case of McGarry et al.

V. Lentz, et al, (C. C. A. Ohio), 13 Fed. (2) 51, wherein

it was held that in the case of a fraternal benefit society

the members of that society holding fraternal insurance

certificates therein, could not, because of their agreement

to the contrary, make application to the courts praying

for an injunction to prevent the defendant corporation

from purchasing land and erecting thereon of a thirty-

story building claimed to be solely for investment pur-

poses, and therefore an act of the corporation in contro-

vention of the law of Ohio.

The Circuit Court of Appeals recognized the prin-

ciple that no state legislature could regulate, limit or

control the jurisdiction of federal courts, nor preclude

resort to the federal courts, nor confer exclusive jurisdic-

tion upon the designated state court in a class of cases in

which the federal courts of equity had theretofore been

accustomed to assume jurisdiction. That court held, how-

ever, that the policy holders could contract that "they

will prosecute no application for injunction against this

society, and, in effect, that the management of the affairs

of the company shall not be made the subject of litigation,

except by the action of the Attorney General of Ohio."
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It will be noted in this case that the decision is based

upon the right of a contract, a contract to which all the

policy holders were in effect parties by reason of the fact

that they were all members of the fraternal insurance

association. It will also be noted that it was a case af-

fecting only the operation of the corporation in a matter

involving its internal affairs, namely, the investment of

certain of its funds.

The statute upon which the holding of the court is

based is as follows

:

"No application for injunction against, or proceed-

ings for the dissolution of, or the appointment of a

receiver for any such domestic society (fraternal

benefit) or branch thereof shall be entertained by any

court in this state, unless the same is made by the At-

torney General." Section 9487, General Code of

Ohio.

The court says

:

"We do not consider that the case of Dill v. Su-

preme Lodge, Knights of Honor (D. C.) 226 F. 807,

is inconsistent with such position."

In the case of Dill v. Supreme Lodge, supra, the ques-

tion was presented before two separate district judges,

and the opinion written therein shows that the case was

well studied. After stating that it was the contention of

the corporation that under the laws of the state of Mis-

souri, the courts were absolutely prohibited from appoint-

ing a receiver in a matter of this kind, and that the state
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had reserved to itself the sole right to appoint a receiver

whenever it was found that the condition of the institu-

tion was such that there was a strong likelihood that it

would be unable to carry out the object for which it was

organized, the court says

:

"Assuming, without deciding, that this contention

would be correct, there is only one party that can

object to it, and that is the state itself. This cor-

poration, if it is in the hopeless condition this lodge

seems to be in, has no such right. In this case it

appears that the state of Missouri, acting through

the Attorney General, not only has declined to take

any proceedings for the purpose of winding up the

concern and protecting the rights of the members

thereof, but the Attorney General in open court has

stated that as far as the state is concerned it has no

objection to the corporation being wound up in this

court. That being the case, the corporation has no

right to object, because the provision of the law was

not made for the benefit of the corporation; it was

made for the benefit of the creditors of this associa-

tion, the state acting as the trustee or guardian for

them. So that disposes of this point."

The court it will be noted, says that the provision

was made for the benefit of the creditors of the associa-

tion, and that the corporation had no right to object, be-

cause the provision of the law was not for the benefit of

the corporation.

In that case the attorney general had declined to

take any proceedings for the purpose of winding up the
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concern and protecting the rights of the members thereof,

but stated in open court that so far as the state was con-

cerned it had no objection to the corporation being wound

up by the court. A receiver was consequently appointed.

We submit that in the instant case the conduct of ap-

pellant Malia was practically the same so far as the legal

effect is concerned as that of the attorney general of Mis-

souri would imply. With opportunity to assert his rights

and with full knowledge of the wrongs that were being

perpetrated upon the lienholders, he not only refused to

take the action necessary for their protection but instead

came into court and gave the corporation a clean bill of

health (Tr. 206 No. II) when he knew, or by the use of

reasonable diligence^ could have known, that it was in-

solvent and conducting its business in violation of the

rights of the plaintiffs, and those similarly situated. Not

only that, but the law of Utah distinctly requires that

the Bank Commissioner must assert his claim within five

days after notice.

But the statutes of Utah hold no such provision as

those of Missouri forbidding the granting of Injunctions,

or the appointment of a receiver, nor did the Supreme

Court of Utah so interpret its statutes, as will be seen

from a reading of paragraph 11 on page 226 of the

opinion In the Union Savings & Investment Co. v. Dis-

trict Court, supra, that case was distinguished by the

court from one where the purpose was to prevent forbid-

den acts; from continuing the mismanagement by the
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corporation of its affairs ; or for the purpose of establish-

ing the rights against the association, and nowhere does

it intimate that a receiver could not be appointed for

these purposes, the whole point of this case was a suit

could not be maintained for the dissolution of the cor-

poration and to wind up its affairs.

NO DISSOLUTION OF CORPORATION

There has been no dissolution of appellant associa-

tion (Tr. 263). It may have been and probably was, guilty

of acts which would be grounds for action by the state

in a quo warranto proceedings to have the association

dissolved. However, the doing of those acts does not of

itself accomplish a dissolution of a corporation of this

nature.

The corporation cannot come into court itself, as is

being done in this case, and plead its own dissolution.

Even if it could do so, it would have to plead the facts

showing that it had been judicially dissolved upon direct

and appropriate action taken by the state.

The use of the term "de facto" dissolution, which

sometimes occurs in judicial opinions, only refers to the

right of creditors agreeing upon an insolvency of a cor-

poration, as in cases where the corporation's financial

condition is such that it cannot carry on or fulfill an

executory contract, the other party to that contract is

excused from further performance of it.
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The appointment of a receiver does not work the dis-

solution of a corporation for, under the management of

the receiver, its debts may be paid and its property re-

turned to the corporation, or there may be a compromise

of its obUgations, and a reorganization of the corpora-

tion. Such is the express provisions of the law of Utah.

Sec. 1, Chap. 8, Laws of 1933 (Utah).

The corporation is not dissolved until it is unable

to act further in its corporate capacity, and appellants'

own authority, cited on page 70 of their brief, and the

defense of the corporation by its appearance here, sustains

appellees' contention that the appointment of a receiver

does not extinguish its franchise, terminate its legal ex-

istence, or render it incapable of being sued at law or in

equity.

That such was the interpretation of appellants, ap-

pears when the president of the corporation, acknowl-

edged service, and waived time to answer, in the proceed-

ings instituted in the court at Salt Lake City, Utah, (Tr.

p. 262).

The charter powers of this corporation are very

broad. Many of them can be exercised, regardless of

building and loan features. They do not require capital

for that purpose. Therefore there is no virtue whatever

in the contention of appellants that this corporation is

dissolved. It is an afterthought first raised in this Court

and is made to strengthen their contention that title has

vested in the Bank Commissioner of Utah,
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In harmony with the above statement of the law is

the decision in the case of First National Bank of Bethel

vs. National Pahquioque Bank, 14 Wall 383, 20 L. Ed.

840, to the effect that the taking of possession of a national

bank by the comptroller through his receiver does not

work a dissolution thereof. After cxitlining what those

proceedings were in the given case, the court says

:

"None of these proceedings, however, support the

theory that the association ceased to exist when the

receiver was appointed, nor at any time before the

assets of the association were fully administered and

the balance, if any, is paid to the owners of the stock

or their legal representatives."
^

The statutes of Utah recognize the right of the cor-

poration to reorganize after it has come into the hands of

the Commissioner.

Sec. 1, Chapt. 8, Laws of 1933.

and its right to act upon the question of whether it shall

have its affairs wound up by the commissioner or an

agent or agents

;

7-2-18 i?.S. U, 1933;

and if continued under an agent or agent

"* * * thereupon the Bank Commissioner shall trans-

fer to such agent or agents all the assets of such in-

stitution then remaining in his hands, and upon such

transfer and delivery the Bank Commissioner shall

be discharged from further liability to such institu-

tion and its creditors."
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7-2-20 R.S. U. 1933.

Also, the proceedings of the commissioner may be

enjoined

:

"7-2-3. Proceedings by Commissioner may be

Enjoined.

Whenever any institution of whose property and

business the bank commissioner has taken possession

deems itself aggrieved thereby, it may at any time

zvithin thirty days after such taking of possession

apply to said court to enjoin further proceedings

in liquidation, and said court, after citing the bank

commissioner to show cause why further proceed-

ings should not be enjoined and hearing the allega-

tions and proofs of the parties and determining the

facts, may dismiss such application or enjoin the

bank commissioner from further proceedings and

direct him to surrender such business and property

to such institution."

The above citations show that the Bank Commis-

sioner of Utah is not authorized

:

"to summarily and without judicial aid take posses-

sion of the business and property of a building and

loan association and wind up its affairs, the com-

missioner being vested with the exclusive jurisdiction

and right to take over the association upon the hap-

pening of any of the statutory defaults;"

which appellants claim he might do, even under the Re-

vised Statutes of Utah, 1933, and in spite of Sections 7-2-2

and 7-2-5, hereinbefore cited. (Appellants' brief, p. 62.)



122

UTAH CASE DISTINGUISHED

We cannot agree with the interpretation placed upon

the decision of the Supreme Court of Utah in the case of

Union Savings and Investment Company v. District

Court, 140 Pac. 221, 44 U. 397, by appellant on page 71

of their brief.

That case was brought for the withdrawal value of

shares of a mutual building and loan association and for

the appointment of a receiver to wind up its business, and

the prayer of the complaint in that suit was for judgment

for the withdrawal value of their shares, and further:

"that an immediate order be issued directing and

requiring the defendant corporation (plaintiff) to

appear * * * * to show cause * * * * why a receiver

* * * * should not be appointed to take charge of

the assets of the defendant corporation and to wind

up its business, and that at such hearing the court do

appoint some suitable and discrete person to take

charge of all the assets of said corporation, to convert

the same into money and under the direction of the

court to distribute the same among those found to

be lawfully entitled thereto, and to do all things usual,

necessary, and proper to be done in matters of re-

ceivership."

(See page 222 of the opinion.)

The Court all through its opinion stresses the fact

that the purpose of the suit was to ''wind up the affairs of

the corporation" and the Court says in its opinion:
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"We have no statute authorizing our courts to

dissolve a corporation without its consent; that is,

without the consent of its duly authorized officers,

although we have a statute authorizing such to be

done upon the application of the officers of the cor-

poration."

The Court also says

:

"We also have a statute in case a corporation has

been dissolved or is insolvent, or has forfeited its cor-

porate rights, which authorizes the court to appoint

a receiver for such defunct corporation. The only

statute, therefore, that we have which in terms au-

thorizes a court to dissolve a corporation without its

consent, that is, to 'wind up its affairs', is section

400 supra."

We think it is the generally recognized law that only

the State can dissolve a corporation, usually by judicial

proceedings. That is a right inherent in the sovereign

but that does not restrict the right of an individual, be he

shareholder or creditor, to bring an action or suit against

the corporation and under proper allegations, supported

by proof, obtain a receiver therefor. This is done almost

daily in our courts,—mortgage foreclosures or sales under

execution, in many cases all the assets of the corporation

being sold, but the corporation as an entity is not dis-

solved. That power resides only in the state.

In analyzing the decision of the Utah Supreme Court,

above referred to, it is well to consider paragraph eleven

thereof, on page 226, Pacific Reporter, of the decision.
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and compare that portion of the opinion with the rights

which the appellees in this suit are seeking to enforce.

Paragraph 1 1 reads as follows

:

"We are also of the opinion, and so hold, that

where the purpose of the action is not to wind up the

affairs, but is merely to prevent it from doing some

forbidden act, or from continuing the mismanage-

ment of its affairs, or to require it to follow the pro-

visions of the statute and cognate matters, or for the

purpose of obtaining a judgment against the associa-

tion, and, in short, any offensive or prohibitive ac-

tion which is not intended to destroy the existence

of the association, such action may be brought by

any shareholder at any time in any court of com-

petent jurisdiction. Where, however, as here, the

manifest purpose, and the only possible result, of the

action is to wind up all of the business affairs of the

association, and the effect is necessarily to dissolve

its corporate existence, the action should be com-

menced by the Attorney General, as pointed out in

the statute."

The purpose of the suit brought by appellees herein,

is not intended to destroy the existence of the corpora-

tion, nor to wind up its affairs but it is to prevent the

doing of forbidden acts and from continuing the mis-

management of its affairs and for the purpose of segregat-

ing the securities upon which these appellees and others

similarly situated hold a lien, and prevent their future

waste.

It asks no personal money judgment in behalf of the
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appellees, it merely seeks to preserve the securities upon

which they hold a lien, and to fix the rights of all parties

therein which have been and still are confessedly mingled

—the trust funds on which these parties hold a lien to-

gether with the assets of other defunct "Waddoups Con-

trolled" corporations. It comes strictly within what the

Supreme Court of Utah says is permissible.

The language of the Supreme Court of Utah ex-

pressly states in the paragraph we have quoted, that an

action or suit for purposes lil^e to those brought by these

appellees, may be brought by any shareholder, at any time

in any court of competent jurisdiction.

It is also to be borne in mind, that the corporation

before the court in that suit was a strictly mutual building

and loan association, and it was brought by a member or

shareholder thereof, basing his action upon the right to

recover individually the withdrawal value of his shares and

the prayer for a receiver was merely incidental to the

claim there made and the further purpose for which the

receiver was asked was to wind up the business of the

corporation and to dissolve the same.

APPELLANT ASSOCIATION NOT A MUTUAL
BUILDING AND LOAN ASSOCIATION.

As is conclusively shown by the provisions of its

Charter, (Tr. 84 to 109, incl.) and its By-Laws, (Tr. 71

to 84 incl.) the defendant corporation is not a mutual
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building and loan corporation or association. Its pow-

ers are much broader.

Under Article V (Tr. p. 85) the purpose of the asso-

ciation was declared to be to provide a loan and invest-

ment fund by the sale of stocks, bonds, certificates or

other securities to be paid for in single payments, or

by installments and to make loans to its members on a

monthly payment plan of principal and interest. A still

further and independent purpose—to borrow and receive

money for loan purposes—without any reference to the

loans made to its members—and to handle contracts,

stocks, bonds and securities for the same; and to sell,

loan, mortgage and otherwise contract with reference

thereto. A still further purpose—to act as agent for all

classes of insurance, liability, surety, loan, and other fi-

nancial corporations, and to do all and everything that

may be necessary or essential in carrying out these ob-

jects.

In Article VI (Tr. pp. 94-100, 103) of the Charter,

both in the original and in the amended articles, dif-

ferent classes of stock were authorized, which provided

for different privileges, emoluments and benefits, and

in particular gave to "Guarantee Stock" all of the profits

made by the corporation.

Article VI (Tr. p. 86) provided for but two classes

of stock "Guarantee Stock" and "Investors Guaranteed

Dividend Stock". Subsequently by amendment to the

Articles (Tr. p. 103) there was provided a third type of
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stocl4 called "Permanent Reserve Guarantee Stock", and

the name of the "Guarantee Stock" was changed to "Ex-

pense Guarantee Stock". This latter stock, however,

was later discarded, (Tr. p. 106) though it was in full

force at the time appellees entered into their contracts

with the Association, and it need not be considered in

this hearing as having any bearing upon this particular

point."

It will be seen therefore that there is no semblance

of mutuality of interest in the defendant corporation. It

had the power to borrow money and certainly this im-

plies the power of the courts to protect and preserve the

securities so given when they are being wasted and de-

stroyed by the corporation through mismanagement, and

when the corporation itself has failed, neglected and re-

fused to set apart the securities which it has contracted

to do for the benefit of appellees, and other similarly sit-

uated, the appellees certainly should not be denied the

right to go into a court of equity to see that these things

are done. And when a receiver is necessary for the pur-

pose of making segregation as his part of the work of

assisting the court, that is an ancillary remedy to which

the appellees are entitled, it appearing in this case that

appellant Malia has approved the very lien contracts

which he is now assailing, and has failed, neglected and

refused to do his duty in preserving same in accordance

with the stipulations contained therein and now not only

refuses to perform that duty but even seeks to repudiate

the contract liens which were largely the inducement to
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appellees and those similarly situated to intrust their

money to appellant association. Clearly, one whose der-

eliction of duty has been so grave as to permit the ap-

pellant association to carry on its business in the manner

in which he admits it has been done; who has been so

derelict in his duty as to cause the loss of securities upon

which the appellees hold their liens, is not the proper per-

son to have the custody and control of the assets cov-

ered by the liens and is not a proper person to whom a

District Court of the United States should relinquish

property in its constructive possession in order that the

same might be removed from that jurisdiction, and from

the jurisdiction of the Ninth Circuit Court of Appeals

where the greater portion of the assets are located, to

the detriment of the appellees and those similarly situ-

ated and compel appellees to go into the courts of Utah

to litigate the validity of their securities in an action

against the commissioner of banks. They did not con-

tract to do this.

It appears clearly from the admissions in appellant

association's brief (Tr. p. 154), that a large portion of

the securities covered by the contract liens of appellees

and others similarly situated, has been converted into

the form of real estate and the title thereto taken in the

name of the appellant association. It does not appear any

where that any declaration of trust has been made in

favor of the lienholders. This leaves the property pur-

chased with the funds which legally belong to these ap-

pellees and others, subject to execution and sale for any
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claims that may be obtained by judgment claims in any

action at law, as judgment liens would, in such an event,

be superior to the liens of the appellees and others simi-

larly situated. Therefore, the urgent necessity that the

court give the relief prayed for by appellees in their bill

of complaint.

BANK COMMISSIONER OF UTAH IS NOT
VESTED WITH TITLE TO ASSOCIATION'S

ASSETS.

Appellants in their brief, page 71 (d), makes the

contention that legal title to the assets of the corpora-

tion is passed into Malia by operation of law upon the

theory that he is successor of the corporation.

This question is only important upon the issue as

to whether or not Malia is entitled to any recognition

whatever in any court of Arizona. If he has no such

legal title he is not entitled to any recognition in these

proceedings. This was decided in Booth v. Clark, 17

How. 2)22, 15 L. Ed. 164, and a long line of cases by the

Supreme Court of the United States following that de-

cision.

Appellants ignore the sections of the Revised Stat-

utes of Utah, 1933, set out on page 19 of their brief, and

the allegations of their own pleadings, (Tr. pp. 185-187)

which negatives their theory that Malia is a statutory

liquidator with vested title.
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Appellants cite cases from Missouri, Florida, Ohio,

Kansas, Georgia, Illinois, and other states in support

of their Proposition No. II, (pages 47, et seq of their

brief) that the statutes of Utah constitute Malia as the

statutory liquidator, with title in fee simple to the assets

of appellant corporation.

The cases cited from these states may state the law

in so far as it governs in any such state. The cases, how-

ever, are not in point in this case for the reason that the

type of corporation referred to in the decisions are fra-

ternal insurance, mutual building and loan association,

mutual benefit associations and banks. The corpora-

tion involved in this case has powers independent of a

building and loan association and is a stock corporation,

and, to quote the language of appellants' brief page 2,

"was doing a savings and loan or investment business on

the building society plan."

The cases are not in point for the further reason

that the statutes of the several states are entirely dif-

ferent from the statutes of Utah under which appellants

claim jurisdiction and powers in the Bank Commissioner.

Take the matter of the claim of appellants that "the

title to the assets of appellant corporation vests in the

Commissioner of Banks," which they so confidently ad-

vance on page 62 of their brief.

In support of this assertion they rely primarily upon

Relj V Ritndle, supra. This was a corporation incorporated
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under the laws of Missouri, and appellants set out on

page 55 of their brief, the Missouri statute which defines

the authority of the Superintendent of Banks of Missouri,

as follows

:

"All the assets of such company shall vest in fee

simple and absolutely in the superintendent of the

insurance department of this state * * * who shall

hold and dispose of the same for * * * such other

persons as may be interested in such assets."

No such provision is contained in the Utah statute,

either by express provision or by implication.

The next case cited by appellants, Cook, et al v. Illi-

nois Bankers Life Assn. et al, supra (pp. 56-57 of Appel-

lants' Brief) is not in point. The Illinois Statute Chap-

ter 73, Par. 424 of the Illinois Code, provides:

"No order, judgment or decree providing for an

accounting or enjoining, restraining or interfering

with the prosecution of the business of any domestic

insurance corporation subject to the provisions of

this Act, or appointing a temporary or permanent re-

ceiver thereof, shall be made or granted otherwise

than upon the application of the Attorney General

of his own motion, or after his approval of a request

in writing therefor by the Auditor of Public Accounts,

except in an action by a judgment creditor or in

proceedings supplementary to execution."

Amos, Comptroller of Florida v. Trust Company,

supra, fails to sustain appellant for the same reason. The
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Florida statute, quoting from p. 58 of appellants' brief,

provides that:

"The latter section (6108, Chapt. 14,487 Laws, as

amended in 1929) provides that, pending the posses-

sion by the comptroller, and until he either appoints

a liquidator or decides that business may be re-

sumed, all the remedies at law or in equity of any

creditor or stockholder against such bank or trust

company shall be suspended."

The same principle applies to all other Florida cases

cited by appellants.

The Ohio statutes set out on pages 65-66 of appel-

lant's brief brings McGarry, et al v. Lentz, supra, and other

Ohio cases under the same rule. Section 9487, General

Code of Ohio in effect in 1926, provides:

"No application for injunction against, or pro-

ceedings for the dissolution of, or the appointment

of a receiver for any such domestic society (fraternal

benefit) or branch thereof shall be entertained by

any court in this state, unless the same is made by

the Attorney General."

The Georgia statutes contain the following pro-

visions :

"No suit to forfeit the charter of any bank, or for

the liquidation of any bank, or for the appointment

of a receiver of any bank shall be instituted by any

person except by and through the Superintendent

of Banks in the name of the state * * *"
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The Kansas statute shows the following provisions:

"No injunction shall be granted or receiver ap-

pointed by any court in this state against any society

authorized to do business under this Article, except

on application of the Attorney General at the re-

quest of the Commissioner of Insurance."

It will therefore be seen that the cases cited by ap-

pellants in support of their Proposition No. II are not

in point on this question.

Appellants quote Section 7-2-13 of the Utah Code

(Appellants' Brief p. 20) as to the powers of the Bank

Commissioner of Utah. It will be noticed that that sec-

tion requires an order of the court to authorize him to

compound bad or doubtful debts, to sell the property of

the institution under his care, sales to be on such terms

as the court may direct. On like order he may borrow

and issue evidences of indebtedness therefor and secure

the repayment of same; may mortgage, pledge, transfer

in trust, or hypothecate the property of the institution.

It will be noticed that these powers are such as are ordin-

arily conferred upon a Chancery Receiver acting under

the order of the court as would be the case if the Bank

Commissioner attempted to do any of the acts in ques-

tion.

Section 1, Chapter 8, Session Laws of Utah, 1933,

provides a plan of reorganization by the corporation and
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a general scheme for revision of the association's capital

structure. It recognizes the continued existence of the

corporation and is incompatible with the claim of the ap-

pellants that the corporation is dissolved, for if there

was a dissolution the corporation would not be in posi-

tion to reorganize under its existing charter.

It is to be observed that there is no provision in the

statutes of Utah that the Bank Commissioner under any

circumstances takes any legal title to the assets of any

institution under his charge under any circumstances, afid

the uniforTu decisions of the courts are that the grant of

title must come from, the statute specifically or by neces-

sary implication.

Statutes which have been construed to have con-

ferred legal title upon an executive officer or receiver or

other person, have the specific provision that the legal title

shall pass by operation of law. Such is the provision in

the Bankruptcy Act, Section 70, Ch. VII— U. S. C. A.

Title 11 Ch. 7, Section 110, which is the usual model for

such statutes as the Missouri Act (Appellants' Brief p.

55) ; and other state statutes.

It is to be borne in mind too, that the Supreme Court

of the State of Utah has never interpreted the present

law with reference to this question; nor, indeed, has it

so held as to the prior law.

The case of Riches v. Hadlock, 15 Pac. (2d) 283 was
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decided prior to the adoption of the 1933 Code (rehear-

ing on the case was denied October 19, 1932). It was prob-

ably largely upon account of the defects in the Utah

law as it then existed and as pointed out by the court,

that the law was amended giving jurisdiction to the courts

of Utah over the liquidation of institutions in the hands

of the Bank Commissioner. In holding that the Bank

Commissioner had no power to borrow money under the

circumstances set out in that case, the court pointed out

that the doctrine that the powers of a receiver are spe-

cial and limited applies in a large degree to all receivers,

including a Bank Receiver whose authority is defined

by statute or the order appointing him, citing 3 Michie on

Banks & Banking, Perm. ed. Sec. 149.

The whole tenor of this case is that the powers of

the Bank Commissioner are less than those of a Chancery

Receiver; that the court has no power to authorize him

to borrow money. The court speaks always of his pos-

session, not of his title, and says

:

"He is a mere executive creature of the statute,

not of the court, and can exercise only such powers

as the statute has given him; and, no order of the

court applied for can be broader than the statute."

The court does make a reference to the case of Na-

tional Surety Co. v. Pixton, 208 Pac. 878; 24 A. L. R.

1487 and says that the language of that case must be

considered in connection with the question then before
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the court for review and determination; that what was

involved was a preference right. It says

:

"The holding was that title to the property passed

to the bank commissioner when he took the property

over, and, because no claim of priority was made by

the state before he did so, its priority right, if it had

any, was lost when the surety company asserted its

priority and that its right could not be better than

that of the state."

It is clear from a reading of the case of National

Surety v. Pixton, supra, that the court in that case never

held that legal title to the estate passed to the Bank Com-

missioner. It merely held what has been the holding

practically universally that a superior right in a banking

case to a lien on general deposits had to be asserted before

the property went into the hands of the Bank Commis-

sioner or receiver. Every Chancery Receiver, of course,

obtains a certain title not legal title or title in fee simple,

but as the representative of the creditor he has certain

rights growing out of his possession of the assets. There

is nowhere in the decisions of the State of Utah any inti-

mation that the Bank Commissioner holds legal title or

title such as is given by the Statutes of Missouri, Ohio,

Florida and other jurisdictions cited by appellants.

The Bank; Commissioner is not the successor of the

appellant corporation, for the reason that it was never dis-

solved. It is still a corporation exercising in this very case

its right of self defense, and the legal title cannot be in

both it and in the Bank Commissioner; nor does the or-
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der of the Third District Court of Salt Lake City, Utah,

vest any legal title in the Bank Commissioner or recog-

nize any legal title in him; nor does it show that he is

liquidating the concern, and under the statutes of Utah,

the corporation and its stockholders still have a right

under certain circumstances to withdraw the administra-

tion from his hands, which certainly would not be the

case if the corporation was dissolved.

No case that we have been able to find gives any

executive officer or statutory receiver any greater right

when he goes into a foreign state than to bring an action

or suit, or to defend an action or suit. No such decision

can be found where he can take property in the construc-

tive possession of a court, made upon a sufficient com-

plaint by lienholders, away from that possession of the

court until the rights of the parties are determined by that

court.

It will be noticed that the Supreme Court of Utah

has declined to define the powers of the Bank Commis-

sioner as being that of a statutory receiver.

Riches v. Hadlock, supra

Union Savings and Investment Company v. District

Court, supra is not in point for the further reason, as we
have pointed out, the mandatory features of that statute

have been amended making it discretionary or permissive

in the Bank Commissioner "to dissolve and wind up a

corporation." The Court explicitly held that under tlie
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Statute of Utah the power vested in the Court to do every-

thing else with reference to exercising jurisdiction over

such a corporation, except the actual dissolution there-

of, without the corporation's consent.

The attention of the Court is directed to the case of

Sterrett v. Second National Bank, 159 C. C. A. 55, 246

Fed. 753, 3 A. L. R. 256, affirmed by the Supreme Court

of the United States in 248 U. S. 73, 63 L. ed. 135, 39

Sup. Ct. Rep. 27. The court cites numerous decisions of

the Supreme Court holding:

"It is the settled rule that a mere chancery re-

ceiver is but an officer of the court appointing him,

and that in the absence of some conveyance or stat-

ute vesting in him title to the debtor s property he

cannot sue in the courts of a foreign jurisdiction for

its recovery upon the mere order of the appointing

court, or without other authority than that arising

from his appointment as receiver; and that in the

absence of actual conveyance (there was none in this

case) the question whether the receiver has title is

governed by the statutes of the state by whose court

the appointment was made."

Quoting from Montgomery Bank & T. Co. v. Wal-

ker, 181 Ala. 368, 61 So. 951, the court in referring to the

authority of a Bank Commissioner similar to the

authority of the Superintendent of Banks of Utah, said

that it did not "understand the act as making this pro-

ceeding operate as a change in the ownership or legal title

to the property, but the superintendent is in reality a re-
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ceiver, who takes charge of the bank for the benefit of the

stock^holders, depositors and other creditors."

In 3 A. L. R. in which this case is cited there is an

annotation in which the Annotator says, page 263

:

"The right of a receiver to sue outside the juris-

diction of the court appointing him, so far as the

right to do so depends upon his having title, appears

to have been recognized principally in cases (citing

them) in which the receiver or other officer is con-

stituted the virtual success or representative of

the corporation itself, upon the entry of a decree for

its dissolution, (citing cases) in which he is invested,

by the law governing the stockholders' liability, with

the right to enforce such liability, in which he is

spoken of as a 'quasi assignee' of the cause of ac-

tion."

Counsel cite us to no Utah authority which "vests

title in jee simple" to the real property of appellant cor-

poration, or to personal property outside the State of

Utah, or even to personal property within the State of

Utah as does the Missouri Statute, for instance, upon

which they base their authority.

Two of the principle cases relied upon, Clark v. Wil-

liard, supra, and Relj v. Rundle, supra, were cases in

which the actual dissolution of the corporation had been

ejjected by appropriate action of the state authority, by

judicial decree, before these cases were brought. There

is a vast difference between the facts under a situation

of that nature and a proceeding such as the case at bar.
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There is no authority under the Utah Statutes which

vests in the Commissioner of Banks of Utah any authori-

ty which cannot be exercised by any legal representative

of the corporation. There is no duty imposed upon him

that could not be performed by a chancery receiver un-

der the orders of the court appointing him and having

jurisdiction over his affairs. The following cases hold

that the receiver of an insolvent corporation is the per-

sonal representative of the corporation.

Barbour v. Nat'l. Exchange Bank, 12 N. E. 5 (Ohio).

Aljord V. Consolidated Fire & Marine Ins. Co., 93

N. W. 517 (Minn.)

The most familiar use of the term "legal representa-

tive" occurs in the administration of the estates of de-

ceased persons, but it is also used, as we have pointed out,

in the case of receivers of insolvent corporations. There

is no duty imposed upon the Bank Commissioner of Utah

under the Utah Statutes which could not be performed in

the case of a deceased individual by his administrator.

Therefore there is no power conferred upon him other

than the power of a chancery receiver, or power less than

that of a chancery receiver.

We submit that under the Utah Statutes or the cases

cited and relied upon by appellants there is no support

for his contention, and, therefore, that Malia is without

standing in the case.

On page 74 of their brief, appellants quote from Joy

V. Midland State Bank, 26 S. D. 244, 128 N. W. 147,
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which case in turn cites 1 Lewin on Trusts (8th ed.) 212;

1 Perry on Trusts (5th ed.), Sec. 313. The officer in-

volved in that case was one designated for the purpose of

Hquidating the affairs of a bank. The court authorized

the "receiver" to sell the real estate of the corporation.

The sale was made by the receiver. A purchaser under a

void tax deed sought to have his title quieted against the

purchaser from the receiver of the corporation, the re-

ceiver having been appointed in a foreign state. The

court held that the sale was good against the corpora-

tion and that the plaintiff holding the void tax deed could

not question the effect of the instrument. In the pro-

ceedings the corporation itself had been enjoined from

acting. The court pointed out that the plaintiff in the

action was seeking to recover as against the bona fide

purchaser who held a contract of purchase which he had

fully paid out, and the deed, though dated a few days later

than the void tax deed, was good under the circumstances

of the case.

We do not see that the case in question has any

bearing upon the issues of this case. It was not an ac-

tion where a foreign receiver or his equivalent had come

into the state where the real estate or other property

was situated and on which innocent lienholders had a

special property and rights which they were striving to

maintain and the assets in which they had a special prop-

erty were to be transferred beyond the court's jurisdiction.

The instant case resembles the case of Sterrett v. Na-

tional Bank, 248 U. S. 73, 63 L. ed. 135, decided under
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the Alabama Statutes, which are quoted in the opinion

of Mr. Justice Day, and he states the question before the

court as:

"The question presented for our consideration is

whether the receiver appointed in the chancery court

is authorized to sue in the Federal Court for the re-

covery of such property."

And in construing the Statutes of Alabama as quot-

ed, the Court says:

"An examination of the sections of the statutes

here involved, in the light of the decisions of the su-

preme court of Alabama, does not, in our opinion,

warrant the conclusion that title is vested in the re-

ceiver as assignee or as statutory successor of the

insolvent corporation in such wise as to authorize

the action to recover in a foreign jurisdiction. Col-

lectively, these sections provide for a receivership

to administer the property and assets of the insolvent

corporation under the authority and direction of the

appointing court. The statutes do not undertake to

vest in the receiver an estate in the property to be

administered for the benefit of creditors, as was the

case in Bernheimer v. Converse, 206 U. S. 516, 534,

51 L. ed. 1163, 1176, 27 Sup. Ct. Rep. 755, and Con-

verse V. Hamilton, 224, U. S., 243, 56 L. ed. 749, 754,

32 Sup. Ct. Rep. 415, Ann. Cas. 1913D, 1292, in

which the right to sue in the courts of a foreign juris-

diction was sustained."

The Supreme Court affirmed the decision of the 6th

CCA, 246 Fed. 753, denying the right of the receiver
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to maintain an action in the District Court of Ohio, re-

versing the decision of the District Court.

The Supreme Court cited among other sections of

the code of Alabama, Section 3512, which provides for

the dissolution of insolvent corporations and the appoint-

of a receiver of all the corporate property and assets, re-

quiring that officer to exercise and perform "under the

direction of the court * * * and * * * manage the af-

fairs of the corporation pending the final settlement there-

of as the court shall direct * * *"

The court points out that these statutes do not ex-

pressly confer title upon the receiver and that they sug-

gest generally a court direction and control. The sim-

ilarity of those proceedings to those provided by the Utah

Statutes will be noted:

7-2-2. Jurisdiction of District Court. (Utah Code

1933).

The district court in and for the county in which

such institution or the principal office thereof is

situated shall have jurisdiction in the liquidation of

the affairs of such institution under the provisions

of this chapter."

"Upon taking possession of the property and busi-

ness * * * He shall collect all debts * * * and up-

on the order of the court may compound all bad or

doubtful debts. On like order he may sell any or ail

of the property * * * On like order he may borrow

money - ^ ^
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The Circuit Court of Appeals said:

"The present difficulty could readily have been

avoided by ancillary receivership and the dismissal

of the case will not necessarily preclude further pro-

ceedings."

The case of Mercantile Trust Company v. Miller

(Cal.) 137 P. 913, was merely a case of an appeal by the

superintendent of banks from an adverse decision and it

was contended that he was required to give bond. The

court held that under Section 3697 of the Code of Civil

Procedure and Section 1098 thereof, no bond should be

required of him in that capacity because he was a state

officer and came within the exceptions of the statute. No

other question was involved, other than the right to ap-

peal without the giving of the bond and the court held

that he had a right in and similar to that of an administra-

tor or executor.

APPELLEES CLAIM NO PREFERENCE IN THE
ARIZONA ASSETS OVER OTHERS SIMILAR-

LY SITUATED IN OTHER STATES.

There is no reason for an argument appellant propo-

sition "C" (p. 78 of their brief.) The plaintiffs-appellees

claim no special preference on the theory that the laws

of Arizona give such a preference over non-residents sim-

ilarly situated. They do invoke the well-known equity

principle that the federal courts of Arizona can and

should retain jurisdiction over the assets in Arizona for
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the protection of themselves and others similarly situated

and that they are entitled to access to the federal courts

of Arizona for the purposes prayed for in their complaint.

The rule they invoke is recognized in the following

cases

:

Clark V. Williard, 78 L. ed. p. 1160; 292 U. S. 112;

In the case of Sands v. Greely & Co., 88 Fed. 130 (2

C. C. A.), the court says:

"It rests in the discretion of the court appointing

the receiver whether the assets within its jurisdic-

tion shall be distributed under its own direction or

shall be transmitted to the primary receiver."

citing U . S. V. Coxe, 18 How. 105. And the court contin-

ues:

"It is eminently proper that claimants residinc,'

within its jurisdiction should be relieved from the

expense and inconveniences of proving their claims

in other jurisdictions, and that provision should be

made for securing to them equality of distribution in

respect to the whole assets of the corporation; but

there is no hard and fast rule to control the discretion

of the court in making such distribution of the as-

sets as shall be just to all creditors, and ultimately

effect a ratable distribution of all the property of

the corporation. Buswell v. Supreme Sitting (Mass.)

36 N. E. 1065; Baldwin v. Hosmer (Mich. 59 N. W.
432.)"

In the case of Maynard v Granite State Provident
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Assn., 92 Fed. 435 (6 C. C. A.), after holding that a state

law, attempting to give local stockholders and creditors

in the state of Michigan a lien on all assets of such cor-

poration in that state should be invalid, so far as it crea-

ted such lien, held that before the assets in the State of

Michigan should be turned over to the primary receiver

in the state of its domicile, that the Michigan court had

the right to require a bond to secure the payment to the

Michigan shareholders, their pro rata of the total assets,

and held that, in that particular case, that would secure

the protection of the Michigan shareholders.

The case of Parsons v. Charter Oak Life Ins, Co., 31

Fed. 305, cited by appellants in their brief, was a case by

policy holders in Iowa, decided before the Circuit Court.

The facts are so entirely different and the principles in-

volved are so entirely different that it cannot be cited as

any authority in this case.

It was a case in which the policy holders attempted

to establish a superior right to assets in the state of Iowa

over the general policy holders, and the court says, page

306 of the opinion:

"In the bill filed by complainants, and in the argu-

ment in support thereof, it is claimed that the credit-

ors residing in Iowa have, by reason of such residence,

a superior equity over non-resident creditors in and

to the assets of the company found in Iowa."

And the court, on page 307 of the opinion, says

:

"If the broad claim made on behalf of complain-
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ants, that creditors living in Iowa have the superior

equity and rights to the assets of the company found

in Iowa, is well founded, the results, when applied to

cases of insurance companies, will be most inequitable

and unjust. * * * *In such case, the Iowa credit-

ors, under the rule advocated by complainants, would

be wholly cut out from any participation in the pro-

ceeds of the assets of the insolvent company. Such

a rule would also place it within the power of the man-
aging officers of such companies, when they became

aware of the probable insolvency of the corporation,

to protect and prefer the policy-holders of one section

or state, at the expense of others holding equally mer-

itorious claims, by concentrating the investments of

the company in one or more states."

And the court goes on to say, on page 310 of the

opinion

:

"Neither the charter of the company, nor the laws

of Connecticut, in any way provide that creditors or

policy-holders residing in Iowa shall have a prior

right to, lien on, or equity in, the assets of the com-

pany found in Iowa, in case of a dissolution of the

company, and no such provision is found in the pol-

icies issued to complainants."

There is no provision in the charter or laws of Con-

necticut giving them a prior lien. The distinctive feature

of that case is that the plaintiffs in the action were not

lienholding creditors, and owing to the nature of the busi-

ness in which the corporation was engaged the judge try-

ing the case thought it would be more advantageous to

policy holders to transfer the assets to the state of Con-
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necticut. Any other construction of the case would place

it in conflict with the case of Booth v. Clark, 17 How. 322,

and the other Supreme Court cases following Booth v.

Clarke; also with the case of Sands v. Greely, supra, and

the case of Maynard v. Granite State Provident Assn.,

supra.

In the case of Smith et al v. Taggart, 87 Fed. 94, cited

on page 81 of appellants' brief, the issue was whether the

court in Colorado had abused its discretion when after

the receiver appointed by it had collected in the assets of

the association as a matter of comity, then ordered its re-

ceiver to transfer the assets so realized on to the assignee

of the association in the state of its domicile without ex-

acting therefrom a bond for the payment to two stock-

holders of the association who resided in the state of Col-

orado, and the holding of the court was simply that "We

think, therefore, that the circuit court very properly de-

clined to require any pledge to be given as to the method

of distribution, as a condition precedent to the transmis-

sion of the Colorado assets to the New Hampshire as-

signee."

It will be noted in that case that it was a case of

collection, handling and preservation of the assets by the

court where the property was situated ; that as there were

only two "members" of the association in Colorado that

the court held it was within its discretion to waive the

right of requiring a security from the assignee. Nothing

further is held in that case. It recognizes the right of the
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court where the property is situated to appoint a receiver

for the preservation and care of its assets and then exer-

cise its discretion as a matter of comity in the distribu-

tion of the funds.

In the case of the Southern Building & Loan Assn. v.

Miller, 118 Fed. 369, (4 C. C. A.), the question again was

the distribution of assets among members of a mutual

building and loan association after receivers were ap-

pointed (in eighteen states), and merely holds that the

order made in that particular proceeding was erroneous.

In that case the receiver in the Chancery Court at Knox-

ville, the domicile of the defunct association, came into

possession of all the promissory notes, deeds, mortgages,

evidences of debt and books of account of the association,

which were all kept at its home office in Knoxville, Tenn.

(page 372 of the opinion) ; and its receiver having posses-

sion of them and having title to them also, by the deed to

him from the association made to him by the court's order,

delivered them, by order of the Knoxville court to the re-

ceiver appointed by the Circuit Court of the United States

for the Western District of Virginia for the purpose of

being converted into money, in order that the net funds

should be distributed by the court of primary jurisdic-

tion.

As it was to be a distribution among members, none

of whom had any liens in the premises, and as no question

of the establishment of liens was involved, the court held
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that the circumstances pointed to the wisdom and econ-

omy of transmitting the funds to the Tennessee court.

The Tennessee court and its receiver had then been en-

gaged for four years in collecting and distributing the

funds of the Association among the shareholders without

complaint, so far as it appears, and nothing further against

transmitting the funds to that court appeared except the

opposition of the Tennessee receiver. (See page 371).

And the court held that the trial court "should pass such

orders as may be appropriate to carry this opinion into

effect, securing to those shareholders who have filed their

claims in the circuit court for the Western District of

Virginia equality with those who have filed their claims

in the Tennessee Court. This opinion recognizes the val-

idity of our contentions in the matter."

The rights of a policy holder in a jraternal insurance

or in a mutual insurance company, or even in an old line

insurance company are very different from those of cred-

itors holding valid liens contracted in the jurisdiction

where the suit is brought and where the real and personal

property is situated on which they hold a lien, especially

where the defendant corporation has in violation of its

trust, converted the property upon which appellees have

a lien to its own use, and which it is necessary to protect

and preserve through an equity court having jurisdiction

where the real estate is situated and where that court

can make a decree establishing the rights of these appel-

lees and those similarly situated, in the real property
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which the appellant corporation has converted to its own

use. Certainly a local receiver is necessary for that pur-

pose and for the purpose of collecting the rents and profits

to which the lien holders are entitled to the extent neces-

sary to protect them.

CONFLICT OF JURISDICTION
BETWEEN COURTS

On page 82 of appellants' brief, they seek to avoid

the well established rule laid down in Harkins v. Brun-

dage, 276 U. S. 36, 72 L. ed. 457; Mitchell v. Maurer (C.

C. A. 9) 69 Fed. (2d) 233 ; and Palmer v. Texas, 53 L. ed.

435, 212 U. S. 118, to the effect that constructive posses-

sion of the property of a litigant is obtained by the filing

of a bill sufficient for the appointment of a receiver. Or

to use their own language quoted from the case of Harkin

V. Brufidage, supra, quoted in their brief, p. 82:

"Where the jurisdiction is not the same or concur-

rent and the subject matter in the litigation in the one

is not within the cognizance of the other, or there is

no constructive possession of the property in dispute

by the filing of a bill; it is the date of the actual pos-

session of the receiver that determines the priority of

jurisdiction."

We have heretofore shown the priority of the filing of

Appellees' Bill and the constructive possession of the

Res by the United States District Court of Arizona, and

the denial of the said Court of the petition of Malia to

intervene which he did not appeal from in time.
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See also United Sanders Stores vs. Messick (Ariz.)

6 Pac. (2d.) 431 for the rule under the Arizona Statutes

with reference to the appointment of a receiver for a cor-

poration.

Appellants say at page 83 of their brief, speaking of

the bank commissioner of Utah:

"he is not othen\dse subject to the jurisdiction, con-

trol or supervision of any court, except in cases of

bad faith."

In their contention that there is no conflict of courts

and that there is no conflict between the jurisdiction of the

Federal District Court of Arizona and of the District

Court of Utah, counsel apparently overlooks the state-

ments in the record introduced by Appellant Malia him-

self as giving the basis of his authority for appearance

here. On page 262 of the Transcript of Record, there ap-

pears defendants' Exhibit "A" which is a certified copy

of the order of Judge Roger I. McDonough, Judge of the

Third Judicial District, County of Salt Lake, State of

Utah, made in the matter of the Suspension, Conservation

and/or Liquidation of Intermountain Building and Loan

Association, a corporation.

The order is dated April 6, 1934, and recites that

J. A. Malia as Bank Commissioner, had filed a petition

in that court "asking that this court assume jurisdiction

of the suspension, conser\^ation, and/or liquidation of In-

termountain Building & Loan Association," and reciting

further that the Intermountain Building and Loan As-
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sociation, by M. E. Waddoups, its president, had made

and filed its written consent to a hearing thereon without

further notice. The date and filing of the petition is not

given nor does it appear elsewhere in the record.

The court says: (Tr. p. 263)

"And it further appearing that said Intermountain

Building and Loan Association is a corporation under

the laws of Utah * * * that this court has

jurisdiction of this matter.'"

and further says: (Tr. p. 263)

"It is therefore Ordered, Adjudged and Decreed

1. That the above entitled court has, and does here-

by assume jurisdiction of the suspension, conserva-

tion, and/or liquidation of the affairs, business and

property of said Intermountain Building and Loan

Association."

So, too, on page 254 of the Transcript of Record in a plead-

ing signed and sworn to by Malia and Waddoups there

appears this allegation:

"That the control, super\^ision and liquidation of

building and loan associations, under the laws of

the state of Utah, by the said Commissioner is sub-

ject to the supervision of the district court in and for

the county in which the principal office of said asso-

ciation is located, and which said court has jurisdic-

tion of the handling and Hquidation of such associa-

tion."

And on page 255 of the Transcript of Record, occurs

this language:
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"That the supervising court having jurisdiction of

the said Bank Commissioner has assumed jurisdic-

tion and supervision of the said suspension and

Hquidation of the said Association."

And in the prayer of this pleading, the appellants

pray as follows : (Tr. p. 259)

"That the Court make and enter an order surren-

dering to the said Malia, in his official capacity as

Bank Commissioner of the State of Utah, whatever

possession, potential, constructive or otherwise,

which this Court may have of the properties and as-

sets of this defendant Association, for the purpose of

liquidation and in order that the affairs of said As-

sociation may be wound up by the Bank Commis-

sioner of Utah under the jurisdiction of the District

Court of Salt Lake County, Utah, pursuant to the

laws of said State."

In their Assignment of Errors, paragraph 5, (Tr.

291) they allege as error of the United States District

Court of Arizona that the court erred in not holding that

Malia "has the sole right to administer and dispose of

them, subject only to the order of the District Court of

Salt Lake County, Utah, and that the District Court of

the United States for the District of Arizona is without

power or jurisdiction to interfere with such possession

and hquidation in the absence of fraud, mismanagement

and bad faith on the part of said Malia in the conserva-

tion, administration and disposition of said property and

assets."
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On page 19 of their brief they cite that section of the

Code of Utah, 1933, reading:

"Sec. 7-2-2. The district court in and for the coun-

ty in which such institution or the principal office

thereof is situated shall have jurisdiction in the

liquidation of the affairs of such institution under the

provisions of this chapter."

On page 21 of their brief they cite section 7-5-23 of

the Code of Utah, 1933, which shows that it is permissive

and not mandatory on the part of the Bank Commissioner

to take supervision of the assets of an estate under the

provisions of the law.

It will be noted that Section 400 of Utah Compiled

Laws of 1907, which appears on page 53 of appellants'

brief, used the term "shall" where the word "may" is

used in the present law, and that the change from "shall"

to "may" was made after the decision in the case of Union

Savings & Investment Company vs. District Court of Salt

Lake County, 140 Pac. 221, which was decided in 1914,

the said amendment was made in 1925.

And while we are upon this proposition, we call at-

tention to the fact that it is but a part of the syllabus in the

above mentioned case which is quoted by the appellants in

their brief at page 54, which syllabus is not sustained by

the opinion of the court in that case.

The Utah statute is, of course in derogation of the

common law and in derogation of the fixed principles of
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equity in force since the time the first court of chancery

was created in England. Therefore the statutes of Utah

should be strictly construed when it is proposed thereby

to shut out the plaintiff in a federal court of equity from

exercising a right that has belonged to him from the earli-

est time, upon the ground that the statutes of a foreign

state forbids him to institute such a suit.

On page 51 of appellants' brief they make the con-

tention that Section 7-2-5 Chapt. 2 of Banking Laws of

Utah, 1933, Utah Code, which reads as follows:

"7-2-5 RECEIVER OR ASSIGNEE FOR
CREDITORS—COMMISSIONER MAY SUC-

CEED.

"No receiver shall be appointed by any court

nor shall any deed of assignment for the benefit of

creditors be filed in any district court within this

state for any bank or other institution under the

jurisdiction of the bank commissioner, except upon

notice to the bank commissioner, unless in case of

urgent necessity it becomes in the judgment of the

court necessary so to do in order to preserve the

assets of such institution. The bank commissioner

may within five days after the service of such notice

upon him take possession of such institution, in

which case no further proceedings shall be had upon

such application for the appointment of a receiver

or under such deed of assignment, or, if a receiver

has been appointed or such assignee shall have en-

tered upon the administration of his trust, such ap-
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polntment shall be vacated or such assignee shall

be removed upon application of the bank commis-

sioner to the court by which such receiver was ap-

pointed or in which such assignment was filed, and

the bank commissioner shall proceed in all such

cases to administer the assets of such institution as

in this chapter provided."

does not apply to the Bank Commissioner in the instant

case on the theory that the revision shall not be retro-

active and shall not affect any suit or proceedings had

or commenced in a civil cause before the time when the

revision became effective. They quote section 88-1-15,

Revised Statutes of Utah, 1933, (Tr. p. 51) reading as

follows

:

"Sec. 88-1-15. This repeal of existing statutes

shall not affect any act done, any right accruing of

which has been established, or any suit or proceeding

had or commenced in any civil cause before the

time when such repeal takes effect; but the pro-

ceedings in such case shall be conformed to the

provisions of these revised statutes as far as con-

sistent."

Section 7-2-5 is a part of the Banking Laws of Utah

as adopted in 1921, page 79, Section 13, amended in the

codification 1933 by the insertion of the words "or other

institution" after the word "bank". It will be noted that

the provision authorizing the Bank Commissioner in his

discretion to exercise his authority within five days after

notice of a pending suit for the appointment of a receiver

appears in the laws of 1921 as a part of the laws prescrib-
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ing and defining the powers and duties of the Bank

Commissioner of the state of Utah, and continues down

to this date.

Section 400 of the Compiled Laws of Utah 1907, (p.

53 appellants' brief), interpreted by the Supreme Court

of Utah in 1914, the case of Union Savings Bank & Trust

Co. V. District Court, 140 Pac. 221, 44 Utah 397, was

amended by the laws of 1925, p. 91, Sec. 12, carried for-

ward into 1933 Statutes of Utah as Sec. 7-2-23 (appel-

lants' brief p. 21) which repealed the mandatory word

"shall" and inserted the permissive or discretionary word

"may", and that this amendment in the building and

loan laws, which put such institutions under the super-

vision of the Commissioner of Banks, was adopted sub-

sequent to the Banking Code, Laws 1921, Sec. 13, of the

Banking Code, Laws of 1921, gave the superintendent of

banks the discretionary power to take jurisdiction within

five days after notice of the institution of the suit by the

court or competent jurisdiction.

This section was carried forward into the Statutes

of 1933, with amendments.

It will be noticed that the amendment made in 1925

uses the language that in certain circumstances the Com-

missioner shall "take the necessary steps to wind up its

affairs as provided by Chapter 23 Laws of 1921."

We think it too clearly a principle of law to require

the citation of any authority that when a Legislature
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adopts a law making a provision that an institution shall

be taken possession of by an officer whose duties are

clearly defined by statute, it adopts that provision as

effectually as it would have done if the language of the

statute adopted by reference were included in haec verba.

If this is a correct statement of the principle, then since

the year 1925 when this law was enacted, it would have

been essential to an assumption of jurisdiction over the

assets of the appellant corporation, after a suit in the

courts were filed for the appointment of a receiver, to

have come in within the five days after he received such

notice ; and that in the event that he did not do so he had

elected not to do so, but to allow the court to proceed

and appoint a receiver as is provided in the section re-

ferred to.

FULL FAITH AND CREDIT CLAUSE OF FED-

ERAL CONSTITUTION IS NOT INVOLVED.

Clark vs. Williard, supra, cited by appellants on page

84 of their brief, in support of their proposition (g), does

not sustain their contention.

In that case in September, 1931, the State of Iowa

sued the corporation, alleging its insolvency and praying

for a decree of dissolution and the distribution of the

assets. A statute of Iowa provides "that the commissioner

of insurance henceforth shall be the receiver and/or liq-

uidating officer for any insurance company, association

or insurance carrier and shall serve without compensation
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other than his stated compensation as commissioner. * * *"

On September 25, 1931, a decree in favor of the state was

entered by default and an amended decree was entered

on December 22nd of the same year. By these decrees the

corporation was adjudged to have been dissolved on Sep-

tember 25, 1931, the commissioner of insurance, E. W.

Clark, was adjudged to be "the successor of such corpora-

tion" and as such to hold "title to all property owned by

Federal Surety Company at the time it so ceased to

exist", and liquidation was decreed in accordance with

the statute.

The Supreme Court of the United States held that

Clark's title was in consequence of "a succession estab-

lished for the corporation by the law of its creation. * * *

so the law makers have plainly said, so the Iowa court

adjudged in decreeing dissolution."

The Iowa Statute is entirely dissimilar to the Utah

Statute.

We, heretofore, have pointed out the distinction in

the statutes of the several states in the matter of "vesting

title," in statutory liquidators. The Utah statute, as we

have several times pointed out, contains no language, ex-

press or implied conferring legal title on the bank com-

missioner and it was so held in Riches v. Hadlock, supra,

by the Supreme Court of Utah, and this Court held, in

construing language in particular sections of the statutes

with which we are concerned:
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"The language of the statute it seems to us is

plain and its meaning clear, in which case there is

no room for construction or license to search for its

meaning beyond the statute itself and requires the

application of the familiar maxim, that a thing ex-

pressed puts an end to an implication * * * and no

motive, purpose, or intent can be imputed to the

legislature in the enactment of a law other than such

as are apparent on the face and to be gathered from

the terms of the law itself. * * * In applying the

maxim 'Expressum facit cessare tacitum' the Mis-

souri Court in the case of Caldwell vs. Ryan, 210 Mo.

17, 108 S. W. 533, 537 * * * said that, 'where a law-

giver sets down plainly his whole meaning, we are

prevented from making him mean what we please

ourselves.'
"

COURTS OF EQUITY UNDER CERTAIN CON-

DITIONS WILL ASSUME JURISDICTION
OVER THE INTERNAL AFFAIRS OF FOR-

EIGN CORPORATIONS.

Starting with page 85 of their brief under heading III

:

The appellants cite the case of Rogers v. Guaranty

Trust Co. of New York, 288 U. S. 123, 11 L. ed. 652, to

the effect that a court of a foreign state will not ordinarily

interfere with the internal affairs of a corporation by the

appointment of a receiver.

While the Supreme Court decided in that case for the

first time that the court should decline to hear a case on
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the grounds that it concerns the internal affairs of a

foreign corporation as a matter of discretion, the juris-

diction to do so was clearly admitted and the court in

that opinion says:

"Obviously no definite rule of general applica-

tion can be formulated by which it may be determined

under what circumstances a court will assume juris-

diction of stockholders' suits relating to the conduct

of internal affairs of foreign corporations."

As applied in that particular case what was involved

was the legality of the issuance of certain stocks under

the New Jersey laws, and the court held that it was quite

proper that a New Jersey court should decide the ques-

tion involving the construction of the New Jersey law.

It will also be noted that in that case both the Dis-

trict Court and the Circuit Court of Appeals had declined

to take jurisdiction as a matter of discretion and the

appeal was one to compel the court to take jurisdiction

when the District Court felt the facts of the case did

not warrant it. There is also a strong dissenting opinion

in the case.

In Williamson vs. Missouri-Kansas Pipe Line Co.,

56 Fed. (2d) 503, the Circuit Court of Appeals, 7th Cir-

cuit, in a well-reasoned opinion fortified by many cita-

tions of authority overruled the decree of the District

Court in declining to exercise jurisdiction over a foreign

corporation under certain conditions. The Court said:
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"Thus it is quite apparent that aside from the

question of jurisdiction, which in the instant case

is admitted, the question as to whether the trial court

should exercise jurisdiction is one of policy and ex-

pediency, regardless of whether or not the acts com-
plained of involve the internal affairs and manage-

ment of the corporation. In such instances courts

are not warranted in declining to exercise jurisdic-

tion merely because the acts complained of involves

the internal affairs and management of the corpora-

tion; but it must further appear that to do so would
be inexpedient or contrary to the policy of the law.

Inexpediency may well be based upon comity, legal

restrictions, lack of equity on the part of the plaintiff

or lack of power on the part of the court to render or

enforce an equitable decree for want of jurisdiction

of property or parties; but, unless some such basis

is apparent we can see no reason why the court should

decline to exercise jurisdiction which it admittedly

had. In support of this principle we cite the follow-

ing cases, (citing cases from many jurisdictions).

It is to be noted in this case, that the home office

of the company is in Phoenix, Arizona ; all of its books,

records and files are here; all of the executive officers of

the association, the majority of the directors and the

greater part of the real estate owned by the corporation,

are here; its management and control was merged with

other corporations, some of which were foreign and

all of which had their home offices in the jurisdiction

of the District Court for the Federal District of Arizona,

and further, this is not a suit involving the internal affairs

of the association. Therefore by every reason of equity
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the court should have exercised its discretion, appellees' ^|
bill having shown jurisdiction in the court.

In fact appellants' own authorities sustain the propo-

sition that in a proper case Federal Courts will take juris-

diction over suits involving the internal affairs of corpora-

tions.

ISSUE NO. IV.

Did the United States Court for the Federal District

of Arizona abuse its discretion in the appointment and

selection of Henry S. McCluskey as the temparary re-

ceiver in the pending cause? i

ISSUE NO. VI. i

Assuming, but by no means conceding, that J. A.

Malia has any standing in this litigation, does the record

show that he is a fit and proper person to administer the

affairs of the defendant association in the State of Arizona,

and preserve and protect the property of the corporation in

Arizona, upon which appellees herein and others similarly

situate have a contract lien cognizable in equity?
\

Under the above issues appellees will answer in part

appellants' proposition IV on pages 87 et seq. of their
;

brief. i

Appellees have repeatedly stated what the purposes

of this suit are. Therefore, appellants' proposition with

reference to the inherent power of courts of equity are

not in point in that "the primary purpose" of this suit
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is not the "winding up of the affairs" of the appellant as-

sociation.

We have heretofore cited ample authorities showing

the jurisdiction of federal courts to entertain suits of this

character and in fact under the circumstances of this case,

of his duty to do so.

No question has been raised either in the court below

or here as to the fitness and competency of the temporary

receiver appointed by the court.

We shall more fully discuss the matter of the dis-

cretion of the court later in this brief.

It being clear that the court has jurisdiction of the

parties and the subject matter, and the jurisdiction to

appoint a receiver for a foreign corporation doing business

in this state,—especially where it is necessary to preserve

the assets and prevent waste, mismanagement and im-

proper conduct on the part of the officers in charge of

the corporation, we will next consider whether the court

abused its discretion in appointing a receiver in the present

instance.

It is admitted by both appellants that there is a

necessity to remove the officers now in charge of the de-

fendant corporation and to appoint some judicial officer

to take charge of its assets in Arizona, (although appel-

lant Malia claims that such assets should be administered

by him as Bank Commissioner of Utah) and on page 8 of

appellants' brief stipulate that the defendant corporation
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is insolvent. This being so, the question arises whether

the court has the right to make its own selection, (and

no question has been raised as to the fitness or qualifica-

tions of the receiver appointed by the Court) or if it is

bound to appoint one who is an executive officer of a

foreign state, but who has no authority once he leaves

the physical boundaries of such foreign state, and whose

conduct in office has not been such as to recommend him

to the court as a proper person to have the custody of the

assets now in the constructive possession of the court.

JURISDICTION OF A FEDERAL COURT TO

APPOINT A RECEIVER OF A FOREIGN

CORPORATION.

A Federal Court has jurisdiction for the purpose of

appointing a receiver of a foreign corporation when the

facts justifying the appointment are sufficiently pleaded.

Palmer vs. State of Texas, 212 U. S. 118; 53 L. ed.

435;

Williamson v. Missouri-Kansas Pipe Line, 56 Fed.

(2d) 503 (7th C. C. A.). (This case has been ap-

proved by the Supreme Court of the United States) ;

Scattergood v. American Pipe & Construction Co.,

249 Fed. 23 (3rd C. C. A.)
;
(Primary receiver ap-

pointed in Pa. No receiver appointed in home

state, New Jersey. This was an operating receiver

with all powers of general receiver.)
;

Johnson v. Southern Building & Loan Assn., 99 Fed.

646 (Receiver appointed in foreign state two
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months before appointment of domiciliary receiver.

In the case of the defendant above named, receivers

were appointed in seventeen different states. There

were 7,000 stockholders.)
;

Fudicker v. Louisiana Loan & Inv. Co., 13 Fed. (2nd)

920.

A Federal Court has the right and it is its duty to

appoint a receiver for the assets of a foreign corporation

within the state for the purpose of preserving the same for

the benefit of local creditors.

Matter of American Bonding Co., 61 Fed. (2nd) 875,

(7th C. C. A.) ; affirmed by Supreme Court 289

U. S. 169, 77 L. ed. 1100.

No United States Court has ever, so far as we know,

declined jurisdiction to protect the rights of lienholders,

upon the ground that the defendant was a foreign corpora-

tion, especially so where all the books, records, files,

papers, most of the assets and all the executive officers

and the majority of the directors are within its jurisdiction

and where it is the only jurisdiction in which an ac-

counting would be practicable and could be enforced.

Fudickar v. Louisiana Loan and Inv. Co., 13 F. (2nd)

920;

The United States District Court for the District

of Utah in the case of Kynerd v. McCarthy, et al (C. C.

A. 5th) 3 Fed. (2d) 32; says:

"A federal court had jurisdiction to appoint

receivers for a foreign corporation having property
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in the district, at the suit of a creditor entitled to a

Hen under the state statute, where diversity of citi-

zenship existed, though appointment was asked as

ancillary to appointment in another district, of which

the court had no jurisdiction."

Citing Cunningham v. Norton, 125 U. S. 77, 8 S. Ct.

804; 31 L. ed. 624;

Williamson v. Mo -Kan. Pipe Line Co., 56 Fed. (2d)

503;

Universal Inv. & Tr. Co. vs. Stoneburner, 113 Fed.

251 (CCA. 4th).

The general authority to appoint a receiver pendente

lite is treated in Clark on Receivers, Vol. 1, Sections 151,

152 and 153.

"The right of a court of chancery pending the

outcome of a suit therein to protect property in issue

and preserve its status, is clear."

Ward V. Central Trust Co. of III., 252 F. 127 (C C A.

7th) ; citing

Sage V. Memphis, etc. Ry., US U. S. 361 ; 8 Sup. Ct.

887, 31 L. ed. 694;

and

M. & M. R. Co. V. Soutter, 154 U. S. 540, 15 S. Ct.

1158, 17L. ed. 616;

see also

Elson V. Mortgage Bldg. & Loan Assn., 4 Fed. Supp.

779, affirmed in Commonwealth, etc. vs. Williams,

72 Fed. (2d) 509.



169

THE NECESSITY FOR THE APPOINTMENT
OF A RECEIVER BY THE FEDERAL COURT
STILL EXISTS.

The necessity for the appointment of a receiver that

existed at the time of the filing of appellees' bill of com-

plaint still remains. An examination of the record in

this case will disclose that Malia is not a fit and proper

person to have control of the assets of this corporation.

That he is not such a person who should have custody

of the assets is clearly pointed out by the appellees in

their supplementary petition for the appointment of a

temporary receiver after Malia made an appearance be-

fore the United States District Court by his petition to

intervene (Tr. pp. 224-230) and after he seized the assets

of the corporation then in the custody of the United States

District Court. (Tr. p. 25L)

Among the reasons why he is not such a person is

that when this suit was filed, appellees filed in court

(Tr. pp. 110-113) the affidavit of a certified public ac-

countant, James A. Smith, Esq., who had been for many

years engaged in that profession and in examining

corporations of a character similar to that of appellant

association. From the date of the filing of that affidavit,

appellant MaUa was put upon notice of existing condi-

tions which any man of ordinary prudence would have

examined; that affidavit points to the condition of the

affairs of the appellant association, which appellant as-

sociation and appellant MaHa now concede to have ex-



170

isted on September 26, 1933, and which it is clear appel-

lant association knew had existed for years previously, and

which the appellant Malia could have known by the use

of ordinary diligence, he having access to and control

of the records which would have disclosed the condition

in regard to which the affidavit is made.

It is conceded (Tr. p. 147) that the copies of the

reports upon which the affidavit is based are true copies

of the verified reports of the defendant corporation filed

with the Bank Commissioner of the state of Utah, copies

of which appear in the Transcript of Record, pages 116

to 142. We quote a part of that affidavit:

" * * * this affiant finds from an examination there-

of and a checking of all of its facts and figures,

that defendant in this suit is now and has been for

a period of more than seven years, insolvent, and

that its liabilities have exceeded its assets during all

of said period of seven years, and do now exceed its

assets.

Affiant further states that he has found from

a calculation based on said affidavits and reports,

that during the entire period from 1921 to 1932, in-

clusive, the expenses of doing business of said de-

fendant, together with the interest liability incurred

by it upon installment savings certificates and other

forms of indebtedness has been in excess of the maxi-

mum amount of income it could have received from

the interest upon real estate mortgages and other

securities held by it, together with any other forms

of income that it has reported to the Bank Commis-
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sioner during these periods in its verified statements

as shown in the affidavits hereinabove referred to."

(Tr. pp. 111-112).

The affidavit further discloses (Tr. pp. 112-113)

that the Uabihty exceeds its assets in a sum in excess of

$400,000.00 ; that the defendant corporation had been in-

solvent for more than seven years prior to the making of

the affidavit and that the verified reports in the office

of the State Bank Commissioner discloses "an aggregate

loss from the time that the defendant first started its

business up to and including the 31st day of December,

1932, in excess of the sum of $500,000.00, and that its

loss during the year 1932 was in excess of $70,000.00"

A failure to make an investigation of the affairs of

the corporation after notice of this suit, in which the af-

fidavit was filed, was brought home to appellant Malia

(Tr. pp. 67-68) discloses that he has failed, neglected

and refused to perform the duties incumbent upon him,

and that such failure, neglect and refusal show him to be

an unfit and improper person to have control of the as-

sets of the corporation.

With this information before him he appeared before

this court on September 26, 1933, and in effect represented

to the court that the defendant corporation (Tr. p. 206)

was a successful building and loan association and had

been so since 1921. He now admits that the reports

filed in his office contained full information as to the

status of the affairs of the corporation (Tr. p. 281), and
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he now in his brief admits (p. 8) the insolvency of

such corporation, which he now admits (Tr. p. 251) ex-

isted on the 26th day of September, 1933, when he went

into court and represented to the court that the defend-

ant corporation was a successful building and loan asso-

ciation. (See admissions contained in paragraph XI

of Answer and Objections of Malia, page 251 of Tran-

script of Record.) (As to contents of paragraph XI of

appellees' petition see Transcript of Record page 238.)

Appellees further state Malia is an unfit and improper

person to have the custody of the assets of the defendant

corporation by reason of his previous conduct in relation

to the investments of that corporation, since he has ad-

mitted (Tr. p. 252) that he permitted the investment of

its trust funds (Tr. p. 252) in "three other affiliated as-

sociations which have interlocking stockholdings with

this association * * * the said interlocking relations present

a problem", which he then alleges can only be worked

out by himself. He further admits (Tr. pp. 255-256) that

this association has interlocking investments with three

building and loan associations ; that two of them are

building and loan associations now in suspension and in

charge of the Superintendent of Banks of the State of

Arizona, as statutory receiver, and that a third is in charge

of the defendant Bank Commissioner of Utah as statu-

tory receiver.

He is further shown to be an unfit person in the

admissions contained in the Transcript of Record at pages
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191 and 231, in which he says that his representative in

Arizona is one J. M. Knapp, who for seven years during

which the misconduct of the officers and waste of the

assets occurred, was auditor of the defendant corporation.

He further says that he is an improper and unfit

person to have the custody of these affairs when he admits

(Tr. p. 133) that he had in his possession reports showing

in 1929 expenses, including salaries, of $90,382.26, and

in 1930 of $89,154.84, and dividends paid during the year

1930 of $98,621.62, all of these payments being made at a

time when the defendant corporation was insolvent; and

further (Tr. p. 137) when during the year 1931 he per-

mitted the corporation to declare dividends of $119,312.68

and further to incur expenses, including salaries, of $78,-

206.31, the corporation being at that time insolvent, and

he having at that time information in his office disclosing

such insolvency.

Furthermore, as we have hereinbefore pointed out

he had the information in his office that under the set

up of this corporation, the provisions by which it could

loan money and the cost thereof to them, that the money

which it was loaning on mortgages was costing them

more than the interest they receive in return upon their

investments, and that every dollar paid out in expenses^,

including salaries, and in dividends was so much takien

from the trust funds belonging to these appellees and

others similarly situated.

This was a matter pecularly within the discretion
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of the lower court. He had all of the parties before him

together with the record of the case.

The court did not act hastily in the matter, but in

the face of actions pending in the Arizona courts involving

corporations whose assets were mingled with the assets

of the appellant association, and which were merged in

the same management, he took several months studying

the matter before he entered his orders.

The greater portion of the real estate involved is in

Arizona, the home office is in Arizona, the affairs of the

corporation are intermingled with those of Arizona cor-

porations, Malia's action in representing to the court

several months after the suit was started, that the cor-

poration was solvent and many other matters contradict

the presumption set out in appellants' proposition IV on

page 87 of their brief.

ISSUE NO. V.

Did the Court abuse its discretion in issuing its re-

straining order on its own motion to prevent J. A. Malta

from removing the property already in its constructive

possession, from the jurisdiction of the Court?

This order was made necessary in order to preserve

the court's jurisdiction over the res as appellants had

seized the property with the intention of removing them

beyond the jurisdiction of the court. It is a usual and

customary order of a trial court to preserve the status

quo pending the determination of the case on its merits
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especially so where a receivership is pending and under

advisement by the court.

This matter has been covered by argument under

other subheads and in any event appellants' assignment

of error on this proposition has been abandoned (Tr. p.

290 No. 2; Tr. p. 304 and appellants' brief pp. 9-10.)

The circumstances have heretofore been pointed out

where the court will appoint a receiver at the instance of

a stockholder or a simple contract creditor.

APPELLEES ARE NOT UNSECURED CRED-
ITORS; BUT COURTS CAN AND OFTEN
HAVE APPOINTED RECEIVERS AT THE
SUIT OF A NON-JUDGMENT CREDITOR.

We see no reason for the argument presented on page

91 of appellants' brief. It is entirely upon the theory

that appellees are unsecured creditors of the association

in such a sense as to entitle them to sue for the withdrawal

value of their shares. As that is not an issue in this pro-

ceeding, we do not think that it should have been pre-

sented in the brief.

The appellees are not unsecured creditors but hold

a valid contract lien cognizable in equity, which lien the

appellants cannot question, they having during all of this

time recognized the lien as existing and collected the

money of the appellees upon the faith of the lien they

executed; this lien having been created with the implied
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consent and approval of appellant Malia ; and the moneys

obtained from the appellees, and those similarly situated,

still being retained by the appellants herein except to

the extent that they have wasted and misappropriated

same.

Even were it held that these appellees were stock-

holders under the decision of the Supreme Court of Utah

in the case of Union Savings & Investment Co., 140 p. 221-

44 Utah 397, they would be entitled to prosecute this suit

in the manner they have done and would have been en-

titled to a receiver for the preservation of the property

as they have prayed for.

And again, the appellants in this case having prac-

tically consented to the appointment of a receiver and

having conceded the necessity therefor, are not in any

position to urge that there is no equity in the complaint.

By the proceedings they have taken, in which they ac-

knowledge the justness of the claim, the amount thereof,

and the security therefor, they have estopped themselves

from asserting such a right in this court.

The record in this case clearly establishes the right

and the necessity for the appointment of a receiver by

the District Court for the Federal District of Arizona.

In their Conclusion (p. 92 of their brief) appellants

erroneously state that it was not until a year after appel-

lees had filed their original bill of complaint on April

18, 1933, amended June 23, 1933, and after the commis-

i
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sioner had taken possession of the association, that ap-

pellees prayed for a receiver. The record shows (Tr. p.

29) that appellees in their bill of complaint prayed for

the appointment of a receiver, both temporary and perma-

nent, and the court had the matter under consideration

from the 18th day of April, 1953, and had taken construc-

tive possession of the property of the association from

the 18th day of April, 1933, by issuing an injunction re-

quiring that the property be retained within its juris-

diction.

Appellees filed a supplemental petition praying for

the immediate appointment of a receiver, when the as-

sets of the association had been siezed by the appellant

Malia in violation of the injunction issued out of the dis-

trict court, with the intention of removing the same from

the jurisdiction of the district court and out of the juris-

diction of the Ninth Circuit Court.

The same question was before the court in the case of

Porter et al v. Cook et al, 7 ¥td Supp. 724,

in which the court said:

"I think the court is entitled to take into consid-

eration, the original and supplemental bills of com-

plaint filed herein and the exhibits thereto attached,

which are made part of the present application for

a receiver by reference, and is not required to act

alone upon the allegations of this last application,

supported by the oath of one of the plaintiffs' at-

torneys.
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"Both the original and supplemental bills prayed

for the appointment of a receiver, and the present ap-

plication amounts to nothing more than a motion to

make said appointment preliminarily, based upon

those bills and the allegations now made to show the

immediate necessity for this action. I am of the view,

in the state of the record this could have been done

by written notice that on a date certain the relief

would be asked, without the formality of serving pro-

cess under the strict rules of practice. The defendants

have already been fully informed of the nature of

the complaint and what they are to meet, so that the I

motion for a receiver has the effect merely of stating
'^

an emergency, which requires the court's prompt ac-

tion for the preservation of the subject-matter of the

litigation, pending a hearing on the merits."

Ignoring the sarcasm of appellants, appellees submit

that under the laws of the United States and of the State

of Arizona, when the court takes jurisdiction of a case

upon the filing of a bill of complaint and the issuance of a

restraining order he retains that jurisdiction to the ex-

clusion of all others until the final disposition of the

matter.

EVASIVE ANSWERS OF APPELLANTS AS AD-

MISSION.

Evasive answers of the appellants is a confession of

the allegations of the bill. Every bill of complaint in

equity being a bill of discovery, the failure of the appel-

lants in this suit to answer frankly and freely the allega-
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tions of the complaint, admits the allegations not met by

a full disclosure.

The rule upon this subject was laid down by Chief

Justice Marshall in Clark, Executor v. Riensdyke, 3 L, ed.

688, 9 Cranch 154, where the learned Chief Justice points

out that the assertion of facts not within the knowledge of

defendant cannot give to their answer more effect than

it would have been entitled to had they been more cir-

cumspect in their language.

The rule is well stated in the case of Cameron v.

Groveland Improvement Co., 20 Wash. 169; 72 A. S. R.

26. This was a case of an appeal from the appointment

of a receiver pendente lite and the court cites with ap-

proval the case of Naylor vs. Sidener, 106 Ind. 179, that

"The supreme court, in determining whether a

receiver has been properly appointed, will consider

the affidavits and oral evidence properly in the re-

cord, as well as the allegations of the complaint, but

will not over-rule or interfere with the discretion of

the trial court on the mere weight of evidence."

The court also cited from Judge Story's Equity Plead-

ing as follows

:

"An answer must be full and perfect to all the

material allegations in the bill. It must confess,

avoid, deny, or traverse all the material parts of the

bill. It must state facts and not arguments. It is

not sufficient that it contains a general denial of the

matters charged."
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and In making its decision says

:

"The affidavits on the part of defendants at the

hearing, upon the motion to appoint a receiver, con-

tain many Hteral denials of the allegations of the

complaint, and in some instances conclusions of lav/,

and in several instances are not full and explicit in

explanations in answer to charges in the complaint,

but it would not be profitable to review the testimony

in the form of affidavits before the court. There is

not a clear preponderance for defendants, and this

court cannot undertake to weigh the testimony, as

heretofore announced."

The admissions in the answer of each of the appel-

lants is evidence against the other owing to their relation-

ship to each other. The case in this particular bears a

strong resemblance to that of Field and others v. Holla?id

and others, 3 L. ed. 136, 6 Cranch 8.

The opinion is by Chief Justice Marshall and he says

in one part of his opinion, quoted on page 141 of the Law

edition, as follows

:

"Neither is it to be admitted that the answer of

Holland is not testimony against the plaintiffs." (giv-

ing reasons)

and in another part of the same case says

:

"The answer of the defendant Holland, then,

where it is responsive to the bill, is evidence against

the plaintiffs, although the answer of Cox is not testi-

mony against Holland."
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CONCLUSION

In conclusion, appellees believe that the record shows

a sufficient complaint to invoke the jurisdiction of the

court and entitle them to the relief prayed for, including

the appointment of the temporary receiver and the grant-

ing of the restraining order appealed from.

Appellees further believe that the admissions con-

tained in the record, including those of appellants' plead-

ings, and admissions made in open court, were sufficient

to invoke the Court's discretion and that that discretion

was properly used in the appointment of a receiver and

that no other course was open to the trial court in the

exercise of a judicial discretion.

Appellees further believe that the appellant Malia

has shown no right which he could assert in the District

Court of Arizona or in this Court upon appeal.

Respectfully submitted,

Elizabeth G. Monaghan,

Thomas W. Nealon, v_^

Phoenix, Arizona.

Attorneys for appellees Guadalupe

R. Gallegos and Francesea Galle-

gos, his wife, Inga G. Gudmundsen

and Mata E. Dexter.
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